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Introduction

n SriLanka, aconcerning pattern emerges -arecurring

narrative of religious violence targeting places of wor-

ship.”Amid various obstacles to the fundamental right
of Freedom of Religion or Belief (FORB), a significant
challenge lies in the establishment and maintenance of
places of worship. FORBis not anisolated right; rather, it
encompasses the collective dimension of religion. This
rightinvolves people practicing their religion or belief as
a group, emphasising the crucial role of places of wor-
ship as central hubs for communal worship and collective
religious activities. The significance of safeqguarding
the right to FoRB is underscored by the constitutional
provisions under Article 10 that provides freedom of
thought, conscience and religion and Article 14(1)(e) that
grants the freedom to manifest one’s religion.?

Religious and cultural affairs in the country is overseen
by the Ministry of Buddha Sasana Religious and Cul-
tural Affairs(“Ministry of Buddha Sasana”). The Ministry
of Buddha Sasana issued circulars in 2008%, 2011 and
2022 (hereinafter referred to as the "Ministry circular
2008", "Ministry circular 2011" and “Ministry circular
2022," respectively and “Ministry circulars” collectively)
requiring formal approval from the Ministry for the con-
struction of new places of religious worship.* Religious
groups have allegedly been instructed to obtain formal
approval from the Ministry of Buddha Sasana for the
construction of places of worship as provided under
these circulars.®

There have been many instances of alleged violations of
FoRB affecting minority religious groups®, however this
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report specifically focuses on violations of religious free-
dom against Christians due to the limited data available.
Just over a period of one year between November 2015
to September 2016, 47 violations of religious freedom
were documented against Christians. Of the 47 viola-
tions, 14 incidents of violations of religious freedom
were linked to the Ministry circular 2008, constituting
approximately 30 percent of the total documented
occurrences.” Furthermore, as documented by NCEASL
between September 2019 and September 2020, 63 inci-
dents of anti-Christian violence were identified. Violence
was directed at Christian religious leaders, Christian
places of worship, church members and Christian owned
businesses.® Further documented episodes through
press releases recorded anti-Muslim and anti-Hindu
violence, which highlighted the ongoing vulnerability of
ethno-religious minorities to such incidents.® Another
concerning factor of FORB was the involvement of law
enforcement and their lack of inaction in cases of reli-
gious violence and also apparent bias especially towards
Christian places of worship.™ The Ministry circular 2008
was cited by both state and non-state entities to ques-
tion the legitimacy of minority places of worship and to
necessitate state ‘authorization’ or registration’ with a
designated state entity." The 2008 circular was imposed
despite the absence of a legal mandate for mandatory
registration with any government body. Additional issues
arose when minor religious groups lack recognition from
the religious affairs departments, resulting in denial of
registration with government departments.” The imple-
mentation of the Ministry circulars therefore creates a
dichotomy, leading to the misuse of Ministry circulars
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to challenge the legitimacy of unregistered places of
worship, sometimes culminating in attacks, violence
and acts that impede the right to FoRB.

The United Nations special rapporteur on FoRB observed
restrictions on manifestation of religion or belief such
as building of places of worship as one of the main chal-
lenges to FoRB in Sri Lanka.” The report of the special
rapporteur in 2020 on FoRB observed that since 2015,
over 57 protestant Christian churches were directed to
obtain registration." Evangelical Christian churches, in
particular, experience pressure from local authorities
to close unregistered places of worship, and some have
been denied permission for their religious gatherings.™
Additionally, alleged incidents of intimidation, attacks
on clergy and church members, vandalism of evangelical
churches, and interference with religious activities are
reported, often involving local villagers and Buddhist
monks.™ Attacks and closures of mosques such as the
incident of the mosque closure in Dehiwela in 2014 on
the claims of it being unregistered have also seriously
hindered the right to FORB. The Dehiwela Mosque attack
in 2014, led to its temporary closure. Thisincident raised
doubts about the legitimacy of the place of worship due
to lack of approval as per the Ministry circular. This was
despite the Mosque being registered under the Muslim
Mosques and Charitable Trusts or WAKF Act". These
incidents are concerning especially since the right to
FoRB is embedded and entrenched in the Sri Lankan
Constitution.™

International standards highlight various guidelines and
norms that underscore the importance of protecting,
promoting and guaranteeing FoRB, enabling people to
practice their faith without prejudice. These principles
stress the necessity for equitable, transparent, and
non-discriminatory procedures for registering places of
worship and acquiring property for religious purposes.'
Contrastingly, in Sri Lanka, the Ministry circulars have
resulted in discriminatory practices against minority
religious groups, hindering their worship rights through
registration requirements and impeding FoRB. The
unequal implementation of circulars, especially against
minority religious groups, as evident in reported inci-
dents, raises concerns about potential misapplication
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and misuse, fostering inequality and discrimination.
Discrepancies in implementation of Ministry circulars
raises the question of whether the mandatory registra-
tion of places of worship isin harmony with or obstructs
theright to FORB. Itis crucial to therefore scrutinize the
substantive provisionsin the Sri Lankan legal framework
that protect, promote and guarantee FoRB in compar-
ison with relevant international standards. The goal is
to determine whether the registration requirements
outlined in the circulars are in line with the principles
of FoRB.

This report comprises five integral sections. The first
section defines FoRB as perinternational human rights
standards and explores the right to establish and
maintain places of worship within the broader FoRB
framework within domestic law. The second section
highlights challenges to FoRB, including reported viola-
tions such as attacks on religious groups and places of
worship, along with obstacles in registration processes
and case studies on registration requirements for places
of worship. The third section examines the international
framework for FORB, encompassing relevant conven-
tions and standards emphasising this human right. The
fourth section focuses on the domestic framework in
Sri Lanka, including the Constitutional provisions of
FoRB as established in the 1978 Constitution and perti-
nent statutory provisions. The fourth section thereafter
assesses the alignment of the circulars with prescribed
limitations under the right to FORB guaranteed by the
Sri Lankan Constitution and their legal standing. The
analysis delves into the requirement of registration of
places of worship having a negative impact on the enjoy-
ment of FORB, and the legal standing of the circulars,
which is the main focus of this report. Finally, the fifth
section concludes the report by offering legal and policy
recommendations with an eye to upholding the right to
FoRB in Sri Lanka.

This report aims to provide a comprehensive under-
standing of the current state of FORB and registration of
places of worship in Sri Lanka, highlighting areas where
improvements are needed to ensure the protection of
this fundamental human right.
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Methodology

his study was commissioned by National Chris-

tian Evangelical Alliance of Sri Lanka (NCEASL).

The report adopts a multifaceted approach that
encompasses both primary and secondary sources of
information. The report was compiled through desk-
based research drawing on insights from a wide array
of publicly accessible secondary sources, including
academic publications, government reports and legal
documents. The research was further supplemented by
eight (08) key informant interviews (Klls) with selected
stakeholders and experts in the area to triangulate
findings from the desk-based research. Key informants
included religious leaders comprising three pastors, an
activist from a civil society organization, an academic,
a journalist and two officials from government depart-
ments. Five interviews were conducted virtually, and
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three interviews were conducted physically. The team
also utilized section 3 of the Right to Information Act No.
12 of 2016 (RTI Act) to submit requests for information,
seekingrecords and documentsrelevant to the registra-
tion and requlation of places of worship. As of the writing
of thisreportinMarch 2024 we have not heard back from
the Ministry of Buddha Sasana. The research team used
information publicly accessible up till December 2023,
and the team’'s methodological approach aimsto provide
a comprehensive and well-rounded exploration of the
establishment and maintenance of places of worship in
the context of freedom of religion or belief.



Definition of Freedom of

Religion or Belief

Brief introduction to the definition of Freedom of Religion or Belief (FORB) and the
Right to Establish and Maintain Religious Places of Worship.

Freedom of religionin simple terms, is the right to choose
and practice any religion without interference. The right
to FoRB generally encompasses the right of individuals
toactinaccordance with their beliefs, to worship or not
to worship and to freely exercise this freedom without
discrimination.?? The term religion’is defined in the UN
Human Rights Committee’s General Comment No. 22
(GC22) from 1993. It articulates that religion’ or ‘belief’
should not be limited in its application to traditional
religions or to religions and beliefs with institutional char-
acteristics or practices analogous to those of traditional
religions.? This encourages states to apply FoRB in an
expansive context asrecommended in GC22. The estab-
lishment of places of worship represents the collective
dimension of theright to FoRB as it includes the right to
manifest religion or belief in worship, observance, prac-
tice and teaching.?? The right to establish and maintain
places of religious worship therefore forms an integral
part of the broader right to FoRB.

Several core international instruments recognize places
of worship as an essential component of the manifes-
tation of the right to FORB.?® Although international law
lacks a precise definition of places of worship, Human
Rights Council Resolution 6/37-passed on 14" December
2007-urges states to ensure the full respect and protec-
tion of religious places, sites, shrines, and symbols.? It
is also prudent to note that Sri Lanka abstained from
voting on this resolution.
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Article 9 of the Constitution of Sri Lanka grants Buddhism
the foremost place thereby according to it a special
status while assuring to all religions the rights granted
under Article 10(freedom of thought conscience and reli-
gion)and Article 14(1)( e)(freedom to manifest religionin
worship, observance, practice and teaching).® According
tointernational law the fact thatareligionisrecognized
as a State religion or that it is established as official or
traditional or that its followers comprise the majority of
the population, should not result in any impairment of the
enjoyment of any of the rights under the International
Covenant for Civil and Political Rights, including Articles
18 and 27, norin any discrimination against adherents to
otherreligions or non-believers.? Specifically, measures
such aslimiting government service eligibility, providing
economic privileges exclusively to the followers of the
state or predominant religion, or imposing restrictions
on the practice of other faiths are inconsistent with the
prohibition of religious discrimination and the assurance
of equal protection.?

Keepinginline with international standards, the Supreme
Court in Premalal Perera V Weerasuriya and Others,
adopted a broad definition to FoRB to include, ‘beliefs
rooted in religion are protected. A religious belief need
not be logical, acceptable, consistent, or comprehensible
in order to be protected. Unless the claim is bizarre and
clearly non-religious in motivation.”® As portrayed in the
Premalal case, religion and religious beliefs are dynamic
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and inherently personal, resisting confinement within
specific sects or defined sets of religions. In this con-
text, the concept of religion is broad and ever evolving.

However, despite adopting a broad interpretation for
religious beliefs in Premalal Perera V Weerasuriya
and Others, it has also been observed that the broad
approach to the interpretation of religious beliefs has
not always been the practice and the Sri Lankan Supreme
Courthasininstancesinterpreted religion’and religious
practices narrowly.?® The Supreme Court Determination
No. 2/2001(Christian Sahanaye Doratuwa Prayer Centre)
involved a bill that was placed before parliament seek-
ing legal recognition for the establishment of a prayer
centre. The petitioner raised two primary arguments
in the case. First, they contended that clauses 3 and
4 of the bill, which outlined the objectives and powers
of the Corporation, were inconsistent with Article 10 of
the Constitution, which guarantees freedom of thought,
conscience, and religion. The bill included clauses that
provided for the assistance of persons to obtain job
opportunities, drug rehabilitation, and training people
to engage in self-employment. The petitioner also
argued that these objectives would grant the Corpora-
tion favourable treatment over other individuals engaged
inreligious activities, violating the right to equality under
Article 12(1) of the Constitution.°

The Supreme Court noted that engagements inte-
grating commercial and economic activities could
encroach upon the freedom of thought and conscience
safeqguarded by Article 10. The Court asserted that an
individual of a non-Christian faith, benefiting financially
from the services offered by a Christian organisation,
might be tempted to convert to Christianity due to the
benefits received. The Supreme Court drawing on an
Indian judgment, emphasised that there is no funda-
mental right to propagate one’s religion. Additionally,
the Court found that the rules of the corporation seeking
incorporation were not inline with the Constitution and
declared that clauses 3and 4 of the bill was inconsistent
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with Article 10 of the Constitution. Therefore, the bill
could only be passed with a two-thirds majority in Par-
liament and approval through a referendum, reflecting
the Court's narrow interpretation of religious freedoms.

Furthermore, the Supreme Court Special Determina-
tion No. 2 of 2003 further referred to Supreme Court
Determination No. 2/2001(Christian Sahanaye Dor-
atuwa Prayer Centre)and reaffirmed that improving the
socio-economic conditions of people from different
religions could violate the freedom guaranteed by Arti-
cle 10 of the Constitution.’ These cases revolve around
the restriction of incorporating Christian organisations
due to the concerns that associating economic activ-
ities with religious practices might potentially lead to
conversions. Notably, despite these positions, numer-
ous other religious groups with similar objectives were
successfully incorporated during the same period the
determination was made.*

Furthermore, in terms of defining places of worship in
Sri Lanka, the most recent and current circular issued
in2022(i.e., the Ministry circular 2022, which is the cir-
cularthatis presently in force)defines religious centres,
prayer centres, and places of worship broadly. As per
the Ministry circular 2022, religious centres, places of
worship, prayer centres, or any such establishments
engaged in collective worship are to be duly deemed as
religious centres, places of worship, and prayer centres
under the Ministry circular 2022. Additionally, any struc-
ture or land utilized for religious activities are deemed as
religious centres, sacred places(puja stanayak)or prayer
centres.’ However, itisimportant to note that this broad
definition for places of worship is primarily arequlatory
measure, requiring registration. This differs frominter-
national standards, which emphasise that states have
a responsibility to facilitate the process of registering
religious or belief communities, ensuring it is swift,
transparent, equitable, all-encompassing, free from
discrimination, and based on voluntary participation.

10



Il. Background/Context

his section examines challenges faced by reli-

gious communities in Sri Lanka, focusing on the

registration and approval processes for places
of worship. It explores the impact of administrative cir-
culars, particularly Ministry circulars, on the realisation
of FORB. Through selected case studies and incident
report analysis, the section illustrates challenges such
as attacks on places of worship, obstacles in the reg-
istration process, and specific cases highlighting the
complex regulatory landscape. The data was collected
from incident reports from NCEASL, the United States
International Religious Freedom Reports of Sri Lanka,
key informant interviews with religious leaders, news
report articles, academic reports and the United Nations
special rapporteur report on FoRB for Sri Lanka. The
goalisto provide a concise overview of the multifaceted
issues surrounding FoRB in Sri Lanka.

According to the Sri Lankan census from 2012, the reli-
gious demographics exhibit diversity with Buddhists
comprising the majority at 70.1%, followed by Hindus
at 12.6%, Muslims at 9.7%, and Christians at 6.2% and
others at 1.2 % of the total population.’® These com-
munities are spread unevenly across the country, with
Buddhists forming a majority in 16 of 25 districts, pri-
marily among the Sinhalese.* Hindus are the largest
minority, mainly among Sri Lankan Tamils and Hill Coun-
try Tamils.’” While, the Muslim populationis widespread,
with substantial populations in the South.® Christians,
predominantly Roman Catholics and Protestants, are
dispersedinvarious districts.*® According to the census
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of 2012, the majority of Muslims adhere to the Sunni
denomination, and Christians are predominantly Roman
Catholic. The diverse religious landscape also includes
butisnotlimited to smallerreligious groupsin the coun-
try. They include Baha'is, Shias (specifically the Bohra
community), Sufis, Ahmadis, Jehovah's Witnesses, Meth-
odists, Pentecostals, and Evangelicals. Additionally,
thereisanindigenous community known as the Veddas,
who follow traditional beliefs etc.%

Sri Lanka’'s mainstream religious faiths include Bud-
dhism, Hinduism, Christianity and Islam and these fall
under the scope of the Ministry of Buddha Sasana which
is mandated to oversee all religious and cultural affairs
in the country.” On 10" December 2019 the Ministry
of Buddha Sasana Religious and Cultural Affairs was
formed to oversee all religious and cultural affairsin the
country. Accordingly all individual Ministries of Chris-
tian, Hindu and Muslim religious affairs were integrated
under the Ministry of Buddha Sasana.“? Prior to 2019 the
Buddhist, Christian, Hindu and Muslim religious affairs
were handled by their respective cabinet Ministries. %°
Forinstance, the Ministry of Religious Affairs and Moral
Upliftment (now known as the Ministry of Buddha Sasana,
Religious and Cultural Affairs) exclusively managed mat-
tersrelating to Buddhism.“ Since August 2020 by virtue
of the extraordinary Gazette of the democratic Socialist
Republic of SriLanka No. 2187 of 71the departments for
Hindu, Christian, and Muslim affairs were vested under
the Minister of Buddha Sasana.

1



ME

While Sri Lanka has a diverse religious landscape, key
informants have noted that religions outside these
mainstreamreligious faiths oftenlack recognition from
relevant departments, rendering themineligible for reg-
istration with any of the religious affairs departments.
The challenges associated with religious registration
primarily affect smaller religious groups within minority
communities.*®*Klls with religious leadersillustrated that
evangelical churches, in particular those that function
withina house are not able to register with the Christian
Affairs Department.“® Furthermore temples dedicated
to unfamiliar gods or deities not recognised in Hinduism
may face rejection, underlining the challenge of deter-
mining eligibility based on religious adherence.*” This
in turn may result in some smaller places of worship
facingadministrative obstacles, such as beingunable to
open bankaccounts, due to the absence of registration
avenues.” The fundamental right to establish and main-
tain places of worship is a cornerstone of the broader
right to FoRB, allowing these religious communities to
exercise their faith freely. However, this essential right

has faced restrictionsin Sri Lanka, primarily stemming
from the challenges associated with the registration of
places of worship.

While there exists no legislation that explicitly mandates
such registration or prescribes sanctions for non-com-
pliance, the issuance of the Ministry circulars, requiring
approval for the construction of new religious places of
worship as well as other incidental circulars affecting
places of worship, has introduced several challenges.
It was further revealed through a KIl with a government
department official that the most recent Ministry circular
2022 is presently undergoing a review for necessary
revisions.“* On the other hand, an official from the Hindu
Affairs Department revealed that the Ministry circular
2022 serves as the basis for registration for Hindu places
of worship. Temples must complete this application
and submit it to the Hindu Affairs Department. Upon
thorough verification of completed requirements, the
application is forwarded to the Ministry of Buddhist
Affairs for final approval.®

A. Challenges to FoRB: Attacks on Places of Worship

Places of worship have reportedly experienced arange of
attacks, including violent threats, vandalism, and forced
closures. Incidents cite Ministry circulars, to justify the
attacks, citing non-registration as a basis for the same.”
The perpetrators have demanded proof of registration
and have used the lack of registration as a basis to
allege wrongdoing, justify threats, and rationalize their
assaults.® Government regulations have been used by
groups to lead attacks, to demand the removal of exist-
ing places of worship and to place restrictions on the
construction of places of worship.% It has been observed
that the Ministry circulars have provided the space for
members of the public and officials of government to
challenge the legitimacy of places of worship of minority
communities in particular.® This was further affirmed
by Klls with a journalist and religious leaders such as
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Christian pastors who highlighted the inconsistent and
arbitrary implementation of registration requirements
by different government officials.%

Table 1below outlines some incidents related to religious
registration issues in Sri Lanka between March 2014
and April 2021.The information was obtained through
desk research from NCEASL reports and United States
International Religious Freedom reports, and it is not
firsthand data. It provides a snapshot of events where
religious institutions or individuals reportedly faced
pressure, threats, or violence concerning their regis-
tration status. Reported incidents range from mosque
closures, assaults on pastors, demands for registration,
and disruptions of religious services.

12
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Table 1: Alleged Incidents of Violations to FORB

Date Place

4th March Gangodawila,
2014 Colombo District

Dehiwela mosque temporarily closed due to a complaint regarding registration.
The magistrate in Gangodawila later noted that the 2008 Ministry circular on
authorized places of worship could not override the authority of the Wakf Board,
which is legally responsible for registering mosques.*®

Incident

6th September | Bandaragama,
2015 Kalutara District

ed.¥’

Police in Bandaragama reportedly attempted to enforce the 2008 circular by in-
structing the pastor of the Christian Centre to register with the Ministry of Buddha
Sasana and Religious Affairs. This followed a complaint from the centre after local
Buddhist monks allegedly forcibly entered, questioning the pastor's legal status.
Approximately eight officers conducted an inquiry and compelled the pastor to
sign an agreement to suspend worship activities until registration was complet-

9th September | Kegalle, Kegalle
2015 District

Four officers from the religious affairs branch of the divisional secretariat in Keg-
alle reportedly visited the residence of the Good Shepherd Gospel Centre's (GSGC)
pastor. They instructed the pastor to register the GSGC and threatened to seal the
premises if he refused.®

3rd April 2021 | Ranala, Colombo

District

Police allegedly initially stopped a pastor's religious activities and obtained a
temporary order against her. Although the order expired, the police reportedly
continued to harass her, falsely claiming it was still valid.*®

Precedent from legal cases indicates that the Ministry
circulars of 2008 and 2011 were associated with incidents
of violence and the issuance of demolition orders.® It
has also been observed that the acts of violence at the

community level often featured Buddhist clergy and
local community groups, who either protested against
orinflicted damage upon places of worship and members
of the clergy.®

B. Challenges to FoRB: Five Obstacles in the Process of Registration of Places of

Worship

Five key hurdles have been identified during the process
of registration and construction for places of worship.
These five key hurdles collectively illustrate the mul-
tifaceted challenges faced by places of worship in Sri
Lanka. Addressing these hurdles are crucial not only for
ensuring the FoRB but also for fostering a more inclusive

FADING BELIEFS:

and harmonious society.
Table 2 below outlines a few challenges encountered by

places of worshipin their registration and construction
processes.

13
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Table 2: Challenges encountered by places of worship in their registration and construction processes

Hurdle Description

Hurdle 1: Acquisition of
Title Deeds

Rural communities face difficulties acquiring land deeds due to outdated land registry
records and incomplete land surveys.®2 Challenges persist in upcountry regions where many
temples are situated on estate lands. Obtaining proof of ownership is a significant hurdle,
especially when dealing with estate managers or companies.®

Hurdle 2: Local Council
Approval

Local council approval for constructing new religious buildings often requires majority con-
sent from the local community, which is not consistently granted.®

Hurdle 3: Slow and Opaque
Registration Process

Minority communities’ express concerns about the registration process being slow and
opaque.® There is no passage for direct communication by the applicant with the Ministry

of Buddha Sasana which ultimately grants approval for registration.®® The process further
does not indicate a mechanism to appeal decisions, and there are no prescribed timelines for
authorities to communicate decisions,®” process documents, etc.

Hurdle 4: Denied

Construction Permits tion.%®

Construction permits for houses of worship may be denied due to local community opposi-

Hurdle 5: Lack of Effort to
Address Challenges

Despite repeated appeals to local government officials and the Ministry of Christian Religious
Affairs, church leaders reported limited success in addressing these challenges.®®

C. Case Studies on Ad-Hoc Registration Requirements of Places of Worship.

Inthis section, we explore two case studies where places
of worship were required to seek registration from public
authorities. This has led to a convoluted, uncertain, and
ad hoc process with unclear guidelines, making the reg-
istration of places of worship in Sri Lanka cumbersome
and opaque. These challenges hinder the full exercise
of the right to FoRB.

Case Study X: Incident reported at Cavairy Church,
Embilitpitiya.’ (240 km Southeast from Colombo
District)

In October 2022, a Pastor from the Pentecostal denomina-
tion was visited by the Embilipitiya Divisional Secretariat,
amonk from the department of Buddha Sasana and reli-
gious affairs and a Grama Sevaka Officer emphasising the
need to register the church according to a circular. The
pastor stated that although the church was established
through an Act of Parliament, they were still requested
to seek permission for the church. The pastor stated that
they were informed to fill out the necessary forms to seek
approval fromthe Ministry of Buddha Sasana. The pastor
was informed that if approved, the Divisional Secretariat
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would grant permission. However, the Pastor stated that
this process also requires consent from nearby temple
leaders, which often presents challenges, as they are
often unwilling to authorise new church establishments.
The circular's complexity and the involvement of multiple
approvals make registration difficult. The pastor and com-
munity have noticed that the circular could discourage
Christian churches from registering in the future. Even
when following the guidelines, additional requirements,
such as obtaining approval from Buddhist clergymen in
the area create further obstacles. In some cases, it has
become nearly impossible to acquire land for church con-
struction due to resistance from Buddhist clergymen and
potential threats from the local community. This situa-
tion also affects renovation plans for existing places of
worship.

Case Study Y : Incident reported at Foursquare Gospel
Church, Gonawala.” (15 km Northeast from Colombo)

In August 2023, Foursquare Gospel Church was attacked

where stones were pelted at the church and the church
secretary was physically assaulted, leading to injuries.
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The pastor of the church was later told by the police to get
permission from the Pradeshiya Sabha in order to carry
outreligious activities. The church had already registered
under an Act of Parliament, which allowed it to operate
legally. A clause within the said Act further permits the
opening of branches. However, the police insisted on
area-wise registration with the Pradeshiya Sabha and
indicated that the Department of Christian Affairs should
be contacted for this purpose. The church was unsure if
others had gone through this procedure, as it seemed to
be a complex and unfamiliar process to both local author-
ities and churches. The pastor explained that the church
primarily operates as a house church, hosting around
25 to 45 attendees for prayers. The pastor stated that
there were complaints from neighbours, who alleged dis-
turbances during church activities. Additionally, alleged
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false accusations arose when the house church sought
torenovate its residential premises, with claims that they
were building a church.

These two case studies highlight some of the challenges
faced by non-traditional Christian churchesin SriLanka
regarding the registration and operation of places of
worship. Bothincidents showcase the complexities and
uncertainties in the process of obtaining the necessary
approvals and permissions. These challenges not only
deter places of worship fromregistering but also hinder
their ability to maintain or renovate existing places of
worship. These cases underscore the need for clearer
and more streamlined procedures, as well as interfaith
dialogue to promote religious tolerance and cooperation
in the region.

15

ADDRESSING THE LACUNAE IN THE RIGHT TO RELIGIOUS WORSHIP IN SRI LANKA



International

Framework

A. International Standards on FoRB: Right to Establish and Maintain Places of

Worship

International Human Rights Law (IHRL) guarantees
the right to freedom of religion or belief. This right is
recognised in severalinternational humanrightsinstru-
ments both binding and non-binding. While binding
agreements carry legal obligations for states, non-bind-
ing instruments and resolutions provide important

Table 3: International Instruments Relevant to FORB

guidance and recommendations for promoting FoRB.
This section will cover both binding and non-binding
international instruments concerning FoRB and the
right to establish and maintain places of worship. These
instruments are identified in Table 3 below.

International Instrument

Sri Lanka’s Status

Binding/Non-Binding

Universal Declaration of Human Rights (1948) No status Non-Binding
International Covenant on Civil and Political Rights (1966) Acceded on 19" June 1980.72 | Binding
International Convention on Elimination of All Forms of Racial | Acceded on 18" February Binding
Discrimination (1969) 1982.7

Declaration on the Elimination of all forms of Intolerance and No status Non-Binding
Discrimination Based on Religion or Belief (1981)

Declaration on the Rights of Persons Belonging to National No status Non-Binding
or Ethnic, Religious and Linguistic Minorities (1992)(General

Assembly Resolution 47/135)

1. Binding Instruments

1.1 International Covenant on Civil and Political Rights
(ICCPR)

Article 18(1) of the ICCPR categorically states that every-

one has the right to freedom of thought, conscience,
and religion.” This freedom encompasses the right to
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choose oradopt areligion or belief, and the freedom to
manifest this belief individually or collectively, publicly
or privately, inworship, observance, practice, and teach-
ing.” Paragraph 4 of the UN Human Rights Committee’s
General Comment No. 22 (GC 22) that interprets and
provides guidelines on Article 18 of the ICCPR provides
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that ‘the concept of worship extends to ritual and cer-
emonial acts giving direct expression to belief, as well
as various practices integral to such acts, including the
building of places of worship”.”® The concept of worship
goes beyond the formal rituals that reflect one’s faith; it
also encompasses related activities, such as the building
of places of worship.

The essential right to freedom of religion ensures that
individuals can participate in communal religious activi-
ties, whetherin public or private spaces.” Itisimportant
to note that this protection also extends to religious
groups through the freedom of association.” Article 22
of the ICCPR refers to freedom of association and it has
been viewed that this includes the rights of individuals
to form associations, including religious ones for the
protection of their interests.”

Article 26 of the ICCPR affirms that every individual
should be treated equally under the law and be protected
from discrimination on various grounds encompassing
religion and other factors.®° General Comment No. 18 of
the ICCPR addresses the bedrock provision of non-dis-
crimination and provides that while Article 2 of the ICCPR
focuses on safequarding specific rights enumerated
within it against discrimination, Article 26 assumes a
distinct and autonomous role.® Article 26 establishes
an overarching principle of non-discrimination that
applies universally across various fields governed and
protected by public authorities. Consequently, when a
state party formulates legislation, it must adhere to the
fundamental requirement laid out in Article 26 - that
the content of such legislation must be free from dis-
criminatory elements.®? This essential principle extends
beyond the confines of rights explicitly delineated in the
ICCPR, encompassing all spheres regulated by public
authorities.®

Article 27 of the ICCPR further aims to prevent discrim-
ination against any religion or belief, especially those
belonging to religious minorities.? Article 27 includes,
among other things, the right of religious minorities to
profess and practice their own religion in community
with other members of their group. Paragraph 5 of the
UN Human Rights Committee’s General Comment No. 23
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(GC 23) on Article 27 defines those who are intended to
be protected by Article 27 of the ICCPR.% This protection
appliesregardless of citizenship or permanent residency.
While the ICCPR does not precisely define ‘minorities,’
it is generally understood as groups sharing common
cultural, religious, or linguistic characteristics.t® GC 23
clarifies that individuals within these minorities don't
need citizenship or permanency to enjoy these rights. In
essence, Article 27 ensures that religious minorities can
freely practice their beliefs and customs, emphasising
equality and non-discrimination.®’

However, the right to freedom of religion and asso-
ciation are restricted if certain conditions are met.8¢
Restrictions must be prescribed by law and necessary
in a democratic society, serving interests like public
safety, public order, or the protection of others’ rights
and freedoms.® Lawful restrictions can also apply to
the armed forces and police.® In essence, these lim-
itations must be legally prescribed and necessary, to
protect public safety, order, health or morals, or the
fundamental rights and freedoms of others.®'GC 22 fur-
ther elaborates that limitations must be established by
law and not vitiate the rights guaranteed on FoRB and
applied in a strict manner, in keeping with the speci-
fied grounds.® Importantly, restrictions should never
be imposed with discriminatory intent or applied in a
discriminatory manner. Moreover GC 22 states that the
right to freedom of religion in Article 18 remains invio-
lable, even during public emergencies, as articulated in
Article 4(2) of the ICCPR.%

Article 16 of the ICCPR provides that ‘everyone shall have
the right to recognition everywhere as a person before
the law'.* According to the 2011 report by the Special
Rapporteurs on FoRB to the Human Rights Council®,
the term ‘recognition’ within the context of FORB can
be understood in three distinct definitions:®

1. The primary and fundamental meaning of rec-
ognition’is acknowledging that all individuals, as
members of the human family, have inherent dignity
and are entitled to rightsin the realm of freedom of
religion or belief.?’
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2. Second, recognition’ pertains to the state grant-
ing legal personality status to religious or belief
communities, enabling them to engage in collec-
tive legal activities. This status usually involves
specific administrative procedures that should
be easily accessible and free from unjust obsta-
cles, bothintheoryandin practice.® States should
guarantee that procedures related to legal person-
ality status for religious or belief communities are
speedy, transparent, equitable, inclusive, and free
from discrimination, recognizing their importance
in upholding FoRB.%

3. Third, recognition can involve privileged positions
like tax exemptions or financial subsidies, which
are not automatically granted but should adhere
to principles of equality and non-discrimination if
provided.™® This approach aligns with international
interpretations of ‘belief’ and religion’, ensuring
protection for all religions and beliefs, including

2. Non-Binding Instruments
2.1 Universal Declaration of Human Rights (UDHR)

The Universal Declaration of Human Rights (UDHR),
adopted by the United Nations General Assembly in
1948, represents a cornerstone in recognizing funda-
mental global freedoms, including religious freedom.%®
While the UDHR itself does not possess legally binding
power, it does encompass a set of principles and rights
grounded in established human rights standards found
in other internationally binding agreements, such as
the International Covenant on Civil and Political Rights.
Furthermore, the UDHR holds significant weight as it
was unanimously adopted by the General Assembly, sig-
nifying a strong commitment by member states to its
execution.’”’ Sri Lanka is a member state of the United
Nations and, as such, is expected to uphold the principles
of the UDHR. The UDHR is not a legally binding treaty,
but it serves as a foundational document that outlines
fundamental human rights and freedoms.
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minority or newly established ones facing poten-
tial hostility.

1.2 International Convention on Elimination of All Forms
of Racial Discrimination (1969) (ICERD)

Article 5 of the ICERD commits state parties to prevent
and eliminate racial discriminationin all forms, ensuring
equal treatment for all irrespective of race, colour, or
national origin before the law.™ This equality extends to
various rights, including the right to freedom of thought,
conscience, and religion.™®? General Recommendation
20 on Article 5 of the Convention obligates states to
ensure that various human rights, including freedom
of religion, are enjoyed without racial discrimination.'®
It emphasises that when states impose restrictions on
these rights, they must ensure that such limitations are
devoid of racial bias.™® These principles apply universally
to residents and citizens, with states encouraged to
report on their non-discriminatory implementation.'™®

Article 18 of the UDHR provides ‘Everyone has the right
to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief,
and freedom, either alone or in community with others
and in public or private, to manifest his religion or belief
inteaching, practice, worship and observance.’ Article 2
of the UDHR underscores equality and non-discrimina-
tion, ensuring universal rights without distinction of any
kind inter alia religion.’® Meanwhile, Article 7 crucially
upholds equal protection before the law, affirming jus-
tice and impartiality while safequarding individual rights
and dignity."®

The UDHR comprehensively addresses the right to free-
dom of religion or belief, emphasising the communal
aspect of religious practice." While some may view
religion as a personal matter, itisimportant to recognize
that for many, religious activities are communal and
cannot be practiced in isolation.™ The UDHR encom-
passes the freedom to manifest one’s religion either
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individually or collectively, in public or private settings,
covering worship, observance, practice, and teaching.
Implicitinthese principlesis the importance of allowing
individuals to engage in communal religious activities
with others who share their beliefs, free from state
interference.™ Essentially, the right to adopt and prac-
tise areligion or belief, to practise it without hindrance
and to share it with others deserve strong protection
because they are closely tied to core religious beliefs
and practices.™

2.2 Declaration on the Elimination of all forms of
Intolerance and Discrimination Based on Religion or
Belief 1981

Article 6 of the Declaration provides a comprehensive
application of the right to religious freedom that is cru-
cial for safequarding freedom of religion.™ In particular,
Article 6 (a) subject to Article 1(3), provides the right to
worship or assemble in connection with a religion or
belief, and to establish and maintain places for these
purposes.'™

Article 1(3) of the Declaration however provides that
while individuals have the right to practice their reli-
gion, this right can be limited by law to ensure public
safety, order, health, morals, or the protection of the
rights of others." Resolution 2005/40 by the Commis-
sion of Human Rights emphasised the importance of
reviewing registration practices to protect the right
to practice religion in various forms."” This includes
practicing religion individually or collectively, publicly
or privately, and extends to the establishment of places
of worship.™ Additionally, the resolution stressed the
need to safeguard the freedom to establish religious
institutions and ensure the unhindered establishment
and maintenance of places of worship."™
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2.3 Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities
(General Assembly Resolution 47/135)

Article 2 of the 1992 Declaration emphasises the rights
of minority individuals, including the freedom to practice
their culture, religion, and language without discrimina-
tion.™% This approach calls for proactive measures to
protect these rights.™ Additionally, Article 2(4) and (5)
of the 1992 Declaration highlight the rights of minorities
to establish associations and engage in peaceful inter-
actions within and between minority groups.'?

2.4 United Nations Resolutions on Freedom of Religion
or Belief and Places of Worship

In the realm of international human rights, United
Nations General Assembly resolutions address issues
related to FoRB and the registration of places of worship.
This section provides a concise overview of key UN res-
olutions emphasising the protection of religious rights,
prevention of violence and intolerance, and promotion
of peace and tolerance. These resolutions affirm the
freedom to worship and assemble according to individual
beliefs while encouraging adherence to international
standards in establishing religious institutions.

Table 4 below summarizes United Nations resolutions
related to registration, places of worship, and FoRB.
These resolutions emphasise protecting religiousrights,
preventing violence and intolerance, and promoting
peace and tolerance. They call for recognizing indi-
viduals' rights to worship and assemble based on their
beliefs, reviewing registration practices, and ensuring
the freedom to establish religious institutions in line
with international standards.
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Table &4: General Assembly Resolutions

Resolution
Number

Date

Topic

Important Provisions

Status

A/RES/55/97

1st March 2001

Elimination of all forms of
religious intolerance

Paragraph 5 underscores that ‘limitations on religious freedom are only justified
when legally prescribed and necessary to protect public safety, order, health, mor-
als, or the rights of others, without infringing on the right to freedom of thought and
religion’.'?

Paragraph 7 ‘calls on all nations to recognize individuals’ rights to worship, assemble
for religious purposes, and establish places of worship, aligning with the Declaration
on Religious Intolerance and Discrimination’.'*

Adopted without a

vote.'®

A/RES/55/254

11th June 2001

Protection of religious
sites

Paragraph 1'‘Condemns all acts or threats of violence, destruction, damage or en-
dangerment, directed against religious sites as such, that continue to occur in the
world’.™28

Adopted without a
vote.””’

A/RES/75/258

26th January 2021

Promoting a culture of
peace and tolerance to
safeguard religious sites

Paragraph 1'Calls for global dialogue promoting tolerance and peace, respecting
human rights and religious diversity. Strongly condemns violence based on religion
or belief, including attacks on religious places violating international law".™?

Adopted without a

vote.'”®

A/RES/77/221

15th December 2022

Freedom of religion or
belief

Paragraph 13 expresses deep concern about ongoing obstacles to religious freedom,
growing instances of intolerance, discrimination, and violence based on religion or
belief, including acts against individuals and religious minorities worldwide."®

Paragraph 14 (f) Urges states to review registration practices to avoid limiting indi-
viduals'right to practice their religion or belief, both individually and collectively, in
public or private.™

Paragraph 14 (i) Urges states to respect and protect the freedom of individuals and
groups to establish and maintain religious, charitable, or humanitarian institutions
in accordance with national laws and international human rights standards.™?

Adopted without a
vote."®
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IV. Domestic Legal &

Regulatory Framework

A. Domestic Legislation

This section delves into the constitutional and legisla-
tive landscape in Sri Lanka outlining the existing legal
framework that protects the right to FoRB. The sec-
tion explores the provisions outlined in the Sri Lankan

Constitution, the International Covenant on Civil and
Political Rights (ICCPR) Act No. 56 of 2007, the Penal
Code Ordinance No. 2 of 1883, and the Police Ordinance
No. 16 of 1865.

1. Constitutional Provisions on the Freedom of Religion or Belief

Fundamental rights are guaranteed and protected under
Chapterlll of the Constitution of Sri Lanka. In the event
of infringement orimminent infringement of these fun-
damental rights by executive or administrative action,
the affected individual can seek remedy under Articles
17 and 126 of the Constitution.™*

The Constitution of Sri Lanka guarantees to every person
the right to freedom of thought, conscience and religion
as affirmedin Article 10.™ The freedom of thought, con-
science andreligion, including the freedomto have or to
adoptareligion or belief of aperson’s choice isabsolute
and non-derogable, which meansiit is not subject to any
restrictions.”®

Article 14 (1)(a) of the Constitution provides that every
citizenis entitled to the freedom of speech and expres-
sion, including publication. Expression may entail
various forms, including political discourse, commen-
tary on public affairs, journalism, cultural expression,
teaching, and religious discourse.” The freedom of reli-
gion or belief and the right to opinion and expression
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complement each other by allowing individuals, irrespec-
tive of their religious affiliations or absence thereof, to
oppose intolerance, engage meaningfully, and contribute
to society.™ This right is however subject to limitations
under Articles 15(2) and (7) of the Constitution.™®

Article 14 (1)(b) provides that every citizen is entitled
to the freedom of peaceful assembly which is also
important in the context of the right to FoRB. The right
to peacefulassembly can also be utilized to protect reli-
gious assemblies that enables one to manifest their right
tofreedom of religion or belief.® The right to freedom of
peaceful assembly is subject to limitations as provided
under Articles 15(3) and (7) of the Constitution.™

Article 14 (1)(c) provides the right to freedom of asso-
ciation. This is significant for FORB, because FoRB
rights are often exercised in private or within commu-
nities, which introduces the element of association
as an integral part of these rights.™? The right to FORB
and association can therefore be complementary and
mutually reinforce each other. The two interconnecting
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rights of FORB and association provide an added layer of
protection to religious organisations and communities
from state interference in their communal activities as
long as they do not impinge on the rights and freedoms
of others.™ The right to association is however subject
to restrictions as provided in Articles 15 (4) and Article
15(7) of the Constitution.™* The right is restricted as pre-
scribed by law in the interests of national security, public
order and the protection of public health or morality, or
for the purpose of securing due recognition and respect
for the rights and freedoms of others, or of meeting the
justrequirements of the general welfare of ademocratic
society.”® It isalso crucial to note that under this provi-
sion “law” includes requlations made under the law for
the time-being, relating to public security.!*®

Article 14(1) (e)includes the right of any individual, either
by himself or in association with others, and either in
public or in private, to manifest his religion or belief in
worship, observance and practice. To exercise this right
effectively, it is essential that individuals can: (a) hold
prayer meetings at their private residences, (b) attend
places of worship without hindrance, and (c) preach in
places of worship without fear of violence or intimida-
tion." This right to manifest religion in worship, practice,
teaching etc. can berestricted on specific grounds that
are provided in Article 15(7) of the Constitution.™®

Article 9 of the Constitution grants Buddhism the
foremost place and makes it the duty of the state to
protect and foster Buddha Sasana™® while assuring to
other religions the rights guaranteed under Articles 10
and 14 (1)(e).®® This was a shift from the 1972 Constitu-
tion which refers to the duty of the state to protect and
foster ‘Buddhism’.®™ In this context Buddha Sasana is
broader than Buddhism, encompassing a wider range of
Buddhist practices and ideology not limited to teaching
and practices but also including ‘temples, relics, temple
lands and lay devotees’, and this indirectly places great
prominence for Buddhism.® The broad nature of the
term‘Buddha Sasana’ creates room for abuse by virtue
of its wide definition and interpretation. Furthermore,
despite the guarantee of the right to FoRB, including
for minority religions, as guaranteed in Articles 10 and
14 (1)(e), the Supreme Court has not always adopted a
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balanced approach that adequately considers the sig-
nificance of these provisions.™®

This was evident in the Supreme Court Determination
in 2003 in Provincial of the Teaching Sisters of the Holy
Cross of the Third Order of Saint Francis in Menzingen of Sri
Lanka(Incorporation).”® In this case, a bill titled ‘Provincial
of the Teaching Sisters of the Holy Cross of the Third
Order of Saint Francis in Menzingen of Sri Lanka(Incor-
poration) aimed to establish an organization focused on
the Catholic religion through the operation of schools,
including those assisted by the state, and providing edu-
cational and vocational training across various regions
of Sri Lanka. Additionally, it intended to establish and
maintain orphanages and homes for children and the
elderly. However, the Court found that the Constitution
does not recognize a fundamental right to propagate
religion. While citizens have the right to manifest their
own religion, spreading another religion is not guaran-
teed by the Constitution. Such propagation could hinder
the existence of Buddhism, which is protected under
the Constitution. Therefore, the bill was determined to
be inconsistent with certain constitutional Articles and
required a special majority and public referendum for
approval.® However, the decision was referred to the
Human Rights Committee for review. The Human Rights
Committee, after considering all relevant information,
found that Sri Lanka violated articles 18 (freedom of reli-
gion) and 26 (non-discrimination) of the International
Covenant on Civil and Political Rights. The Committee
emphasised that the state failed to justify restrictions on
the authors' religious practice and expression imposed
by the Supreme Court’'s determination of unconstitu-
tionality. Additionally, the differential treatment of the
authors’'religious order compared to others constituted
discrimination under article 26. The Committee called
on SriLankato provide effective remedies, prevent sim-
ilar violations, and report on measures taken within 90
days."®

Chapter IV of the Directive Principles of State Policy
address the state’s commitment to fostering national
unity and eliminating discrimination.™ It mandates the
promotion of cooperation and mutual trust among all
segments of society, including different racial, religious,
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linguistic, and other groups.”™ Additionally, the state is
obligated to ensure equal opportunities for all citizens,
preventing any form of disadvantage based on factors
such as race, religion, language, caste, gender, politi-
cal opinion, or occupation.™ While these principles lack
legal enforceability, they serve as a cornerstone within
Sri Lanka's constitutional structure, and are intended to
inform the decision-making process when Parliament
crafts legislation and when the executive branch, under
the leadership of the President and Cabinet, administers

the nation.™ The Supreme Court decision in Bulanku-
lama and Othersv. Minister of Industrial Development and
Others'® established that the Directive Principles of State
Policy impose an obligation on the state to progressively
realize these rights. Applying a similar line of reasoning
toreligious freedom, one could argue that the state has
a responsibility to foster the economic, political, and
social conditions that facilitate the practice of all reli-
gious beliefs by creating an inclusive environment for
the same.™®

2. The International Covenant on Civil and Political Rights (ICCPR) Act No. 56 of 2007

The International Covenant on Civil and Political Rights
(ICCPR) Act No. 56 of 2007 (the Act) in Sri Lanka is the
enabling domestic legislation for the ICCPR.™ Section
Jin particular makesitillegal to propagate war or advo-
cate hatred based on nationality, race, or religion that
incites discrimination, hostility, or violence.™* Addition-
ally, individuals attempting, threatening, or assisting
in committing this offense are also held accountable
under the ICCPR Act. The penalty for such an offense
is a maximum of ten years of rigorous imprisonment.

3. Penal Code (Ordinance No. 2 of 1883)

Chapter XV of the Penal Code regulates certain offences
related to religion. This section includes several pro-
visions that offer protection for freedom of religion or
belief, encompassing places of worship and religious
assembly.

Section 290 safeguards places of worship and sacred
objects by penalizing those who intentionally insult a
religion or any class of persons or anyone with the knowl-
edge that any class of persons s likely to consider such
destruction, damage, or defilement as aninsult to their
religion. Offenders can face imprisonment up to two
years, fines, or both.™®

Section 290A makes it an offense for anyone to intention-

ally perform an act near a place of worship or a sacred
object with the intent to hurt the religious feelings of

FADING BELIEFS:

The purpose of Section 3 is to provide protection and
safeqguard vulnerable communities from beingincited to
commit acts of violence."™ Nevertheless, concerns have
beenraised regardingits misapplication.” As noted by
the UN Special Rapporteur onthe Freedom of Religion or
Belief, the ICCPR Act has been abused to curb the free-
doms of thought, opinion, conscience, and religion or
belief, instead of fulfilling its original purpose.’® Moreover
the overinclusive application of the Act and the broad scope
of section 3 makes it particularly vulnerable to abuse.'®

a group or with knowledge that such an act could be
seenasaninsult to theirreligion. The penaltiesinclude
imprisonment for up to one year, fines, or both.” These
provisions protect places of worship and individuals and
religious classes of people.

Section 291 makes it an offense to disrupt any religious
assembly engaged in lawful worship or ceremonies.
Offenders can face penalties, including imprisonment
for up to one year, fines, or both."

Section 292 makes it an offense to intentionally trespass
or show disrespect in places of worship, burial sites,
or during funeral ceremonies, with the aim of hurting
someone’s feelings orinsulting their religion. Offenders
can face penaltiesincluding imprisonment for up to one
year, fines, or both."”?
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However, in the case of State v. R.K. Rathnayake and
others', a group of 75-100 individuals vandalized and
set fire to a house church in Kuliyapitiya, causing an
estimated damage of LKR 391,000. Initially, charges
were filed under various sections of the Penal Code
for unlawful assembly, mischief by fire and including
section 290 which entails defiling a place of worship.

4. Police Ordinance No. 16 of 1865

Section 79 of the Police Ordinance prohibits the posses-
sion of dangerous weapons at public gatherings, including
religious events, and criminalizes the use of threatening
orabusive language or behaviour thatisintended toincite
disturbances in public meetings and processions.

Furthermore, section 56 of the Police Ordinance also pro-
vides for the duties of police officersincluding preventing
crimes and public nuisances, preserving the peace, appre-
hending disorderly and suspicious individuals, bringing
offenders to justice, to collect and communicate intelli-
gence affecting public peace, and promptly obeying lawful
orders and warrants issued by competent authorities.

Section 56 of the Police Ordinance therefore lays down
the duties of the police requiring them to intervene in
situations as provided in this section.

However, in the final order, the charges were reduced
to house trespass under section 434 and committing
mischief causing damage under section 410, and only
seven individuals were indicted." It is imperative to
prioritize a stringent approach in cases like this, rather
than adopting alenient attitude, to consistently protect
and promote the right to FoRB.

Section 80 of the Police Ordinance also provides permits
for the use of sound in public spaces. Thisis particularly
important in the context of places of worship where
incidents of nuisances are reported arising from the
use of loudspeakers. In Ashik v. Bandula and Others'™,
also known as the noise pollution case, the petitioners
challenged a loudspeaker permit issued to a mosque
under section 80 (1) of the Police Ordinance, arguing
that the early amplified call to prayer caused hardship.
The Supreme Court, emphasising Sri Lanka's secular
nature, revoked existing permits and banned noise per-
mits between 10 pm and 6 am, except for specific events.
This ban potentially disadvantaged Muslim worshipers,
as the Islamic call to morning prayer occurs before 6
am, prompting questions about balancing community
interests in a secular context.”®

5. Prevention of Terrorism (Temporary Provisions) Act (No. 48 of 1979) (“PTA") as amended.

Section 2 (1)(h) of the PTA protects FoRB by criminal-
ising any act that causes violence, ill will, disharmony,
or hostility between different religious groups.”” Activ-
ity specified in section 2 (1) (h) includes words spoken
or written, signs, visible representations, or any other

means with the intent to cause acts of violence or reli-
gious, racial, or communal disharmony, or feelings of ill
will or hostility among different communities or racial
andreligious groups, will be deemed guilty of an offense.

6. Sri Lankan Legal Framework vs. International Standards on Freedom of Religion and

Belief (FORB)

Table 5 below provides a concise comparison between
key aspects of the Sri Lankan legal framework related
to FoRB and corresponding international standards

FADING BELIEFS:

outlined in the ICCPR which is binding on Sri Lanka,
highlighting disparities in equality and non-discrimi-
nation, privileging of religion, and limitations on FoRB.
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Table 5: Comparison with International Standards

Aspect of FORB

Equality and Non-discrimination

Sri Lankan Legal Framework

Article 10 of the Constitution of Sri Lanka
applies to all persons, but in Article 14 (1)(c)and
(e) of the Constitution of Sri Lanka rights are
limited to citizens.

International Standards

ICCPR Article 2 (1) applies rights to all individ-
uals within a state’s territory without discrimi-
nation.

Gap Analysis
The Constitution of Sri Lanka distinguishes
between citizens and non-citizens, potentially
conflicting with ICCPR’s non-discrimination
principle.””®

Privileging of
Religion

Article 9 of the Constitution of Sri Lanka grants
Buddhism the foremost place.

ICCPR does not privilege any religion.

The Constitution privileges Buddhism, deviat-
ing from ICCPR's principle of equal treatment of
religions.™

Limitations on FoRB

Article 15(1)(4)and (7) of the Constitution of Sri
Lanka impose restrictions on grounds such as
racial and religious harmony, national economy,
etc.

ICCPR Article 18 (3) introduces the concept of
necessity as a condition for limitations, which
is not present in Sri Lankan law.

The law imposes additional grounds for restric-
tions over and above those in ICCPR.™®

Minority Protection

Article 9 of the Constitution of Sri Lanka grants
Buddhism the foremost while not having any
provision that specifically protects minority
similar to Article 9 & Section 3 of the ICCPR Act
provides the right to be free from religious or
racial hatred.

ICCPR Article 27 on minority protection grants
special protection in states where ethnic or
religious minorities exist, the right to profess
and practice their own religion in community
with other members of their group.

The Constitution and the ICCPR Act of Sri Lanka
lack a single provision that explicitly recogniz-
es the collective rights of minority groupsin a
manner similar to Article 27 of the ICCPR

FADING BELIEFS:
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7. Statutory laws relevant to places of worship

Within the legal framework of Sri Lanka, the estab-
lishment and administration of places of worship are
requlated by a combination of legislative Acts and
Ordinances. There are legal provisions that pertain to
both Christian denominational and nondenominational
churches within Sri Lanka."™ Places of religious worship
are also established through Acts of Parliament, which
enables them to govern their administrative affairs."? As
providedintable 6 below there are separate Ordinances
and Acts that apply to the administration and registra-
tion of Buddhist temples and Muslim places of worship.
The Department of Hindu Affairs further provides for
registration of Hindu religious institutions which is a
non-legislative, administrative procedure.™ The Hindu
and Christian places of worship do not have any specific
legislation pertaining to registration and administration
unlike those that exist for Buddhism and Islam such as
the Buddhist Temporalities Ordinance of 1921 and the

FADING BELIEFS:
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Muslim Mosques and Charitable Trusts or Wakf Act No.
51 of 1956 respectively. 8

However, as observed, it is essential to emphasise that
the Buddhist Temporalities Ordinance or the Wakf Act
mentioned above do not place any restriction on the
expansion or location of religious places.” Instead, their
primary purview lies in the regulation and oversight of
the administrative aspects of these religious institu-
tions.™ This encompasses matters related to property
rights, leadership structures, and financial management,
among others.™ While there is no legal requirement for
the registration of new or existing places of worship, it
is important to note that obtaining permission is nec-
essary for the construction of buildings which includes
places of worship.™® The following tables 6 and 7 below
provides a few key statutory laws that generally apply
to places of worship.
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Table 6: Statutory laws that generally apply to places of worship

Legislation Relevant to Registration &

Administration of Places of Worship RS e
Buddhist Temporalities Ordinance of 1921 as = Administers matters related to Buddhist religious properties, temples and Bhikkus.
amended. ™ = Provides comprehensive regulations and guidelines for the management and governance of Buddhist religious institutions.

= Focuseson overseeing the administration and functioning of Buddhist temples and associated assets.

Muslim Mosques and Charitable Trusts or Wakfs = Pertains to the registration and oversight of mosques and charitable trusts in the Muslim community.
Act No. 51 0f 1956."° = Establishes procedures for the registration of mosques, Muslim shrines, and places of religious resort.

= QOutlines the application process for mosque registration, including submission and applicant criteria. KlIs revealed that registra-
tion under the WAKF Act enables Muslim places of worship to obtain legal personality status.

= Describes the mosque registration process, involving application review, verification, and documentation examination.

= Klls observed that although registration is not mandatory, a Muslim place of worship may choose to register a place of worship six
months from the date of establishment. However, in the event a Muslim place of worship does not register, the WAKF Act gives
power to the Board to register a mosque even though an application for registration is not made. This however lies at the discre-
tion of the Board.

= Registration is therefore not mandatory but subject to conditions prescribed under the WAKF Act.

= Section 18 of the WAKF Act further provides that any registered mosque may use the income to carry out any repairs and mainte-

nance.
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Diagram 1: Legislation impacting land use and construction

Municipal Council Ordinance (1947)
Covers aspects of building

construction, including building
permits.

Town and Country Planning Ordinance . .

(1946, as amended) Legislation

Forms the basis for national physical planning |mpacting

policy. Regulates land use and development in
designated areas.

Land Use and
Construction

Urban Councils Ordinance
(1939, as amended)
Governs building construction along S~ T
roadsand streets.

FADING BELIEFS:
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Urban Development Authority Act (1978)

Empowers the Minister to designate urban
development areas.
Imposes regulations on land use, requiring
permits for various activities.

Pradeshiya Sabha Act (1987)
Addresses building permits,
construction regulations, and land
use planning.
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B. Circulars on FoRB and the right to establish and maintain places of worship.

This section delves into significant Ministry circulars as
well as other incidental circulars affecting places of wor-
ship and are the main focus of this report. It is essential
to examine the circularsin considering the fundamental
right to FORB, which is guaranteed protection under the
Constitution of Sri Lanka, along with other safeguards
discussed in Section A above. The Ministry circulars

1. Ministry Circular 2008

In October 2008, the Ministry of Religious Affairs and
Moral Upliftment, now known as the Ministry of Buddha
Sasana Religious and Cultural Affairs, issued a Circular
directing Divisional Secretariats and local government
entities to obtain prior approval from the Ministry for
the construction of new places of worship.™

Furthermore a circular issued by the Inspector General
of Police (IGP)in August 2009 (hereinafter referred to as
police circular)(Refer annexure 1) states that the Min-
istry of Religious Affairs and Moral Upliftment issued
guidelines to all local authorities concerning the con-
struction of new places of worship.'®? The police circular
was further affirmed by way of a circular issued by the
Prime Minister’s Office, dated 28™ June 2010, request-
ing all officers of the law enforcement to adhere to the
IGP's directive.' The said police circular states that
the police must support local authorities in address-
ing issues related to disruption of religious harmony
arising from irregular construction of new places of
worship that don't follow the guidelines issued by the
Ministry of Religious Affairs and Moral Upliftment. %
The objective for approval as provided in the circular is
to mitigate potential disruptions to religious harmony
associated with inappropriate constructions of reli-
gious sites across different provinces of the island.' It
stipulates that when government land is sought for the
establishment of religious premises, the formal appli-
cation procedure should be overseen by the respective

FADING BELIEFS:

and other incidental circulars affecting places of wor-
ship have implications for various aspects of religious
freedom in the country. This section will explore the
objectives and provisions contained in these circulars,
shedding light on how they influence the construction
of places of worship across different faiths.

Divisional Secretary.™® Importantly, the police circular
states that no approval can be obtained directly from
the Ministry of Religious Affairs.'’

The police circular provides that any construction of
places of worship require formal approval from the
Ministry of Religious Affairs and Moral Upliftment, and
commencement without such approval is not permit-
ted.™ The Ministry circular 2008 grants exemptions for
submitting documentary evidence to prove credibility,
especially for ‘traditional religions.™® This exposes the
marginalised numerical minority religious communities
asrevealed by Klls to be the communities that face prob-
lems.?% Furthermore, the Ministry circular 2008 does
not specify or define what is considered a ‘traditional
religion’, leaving room for the authorities’ subjective
interpretation and potential biases in decision-making
with regard to denying or granting permission for con-
struction of new religious places of worship.2®

The Ministry circular 2008 has been criticised for being
repeatedly used by government officials against minority
religions and their places of worship.?? A K|l stressed
the importance of the separation of religious matters
from security concerns and reducing police involvement
to only when breaches of the law occur. 2% Moreover,
Ministry of Buddha Sasana stated that the requirement
of registration under the Ministry circular 2008 circular
only applies to Buddhist places of worship.?
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2. Ministry Circular 2011

On 2™ September 2011 the Ministry of Buddha Sasana,
Religious and Cultural Affairs issued a circular regard-
ing the construction of new places of worship?® (Refer
annexure 2). The Ministry circular 2011 mandated that
construction of new places of worship require approval
from the relevant Ministry through the submission of
form ‘A Ga Sa 071. The application procedure involves a
series of steps, including obtaining the Grama Niladhari's
attestation, securing observations and recommenda-
tions from the Divisional Secretary, and the chairman
of the Pradeshiya Sabha.?%

The Ministry circular 2011 states that irreqularly con-
structed religious establishments and associated
activities have garnered numerous complaints, resulting
in various issues that threaten the longstanding peace
and harmony within communities.?” Therefore the Sec-
retary of the respective Pradeshiya Sabhais requested
to establish an appropriate coordinated mechanism

3. Ministry Circular 2022

A circular from the Ministry of Buddha Sasana, Reli-
gious and Cultural Affairs dated 21t April 2022, outlined
aprocess for granting approval for the construction and
functioning of places of worship. 2°(Refer annexure 3).
The Ministry circular 2022 refers to growing demands
for the need forlegalamendments due to the aftermath
of the Easter Sunday attacks that occurred on 215t April
2019. The Ministry circular 2022 further provides that the
Sectoral Oversight Committee (SOC)on Public Security
addressed these concerns and the Committee’s report
highlighted the importance of promoting harmony
among different ethnic and religious communities in
Sri Lanka while combating extremist ideologies through
legislative and regulatory measures, based on the prin-
ciple of one country, one law.?"

The Ministry circular 2022 provides that religious cen-

tres, places of worship, prayer centres, or any such
establishments engaged in collective worship shall be

FADING BELIEFS:

with the support of the Grama Niladhari and the Bud-
dhist Affairs Officer to prevent the operation of any
illegally constructed and operating places of worship
belonging to any religion. It further provides that if any
public officer becomes aware of any party involvedin the
construction or operation of illegal places of worship,
the constructing party must be informed of the legal
implications. The Ministry circular 2011 also instructs
public officers to seek assistance from the police, if
necessary, to explain to concerned parties involved in
the construction or operation of illegal places of worship
that they must follow the application process. Notably,
this stipulation is made even though there are no legal
sanctions for the non-registration of places of worship.
Although Ministry circular 2011 was revoked by a letter
issued by the Ministry of Buddha Sasanain 20122%, it has
been reported that law enforcement continued to cite
this circular even after its revocation when attempting
to close down places of worship.?%

duly deemed as religious centres, places of worship,
and prayer centres under this circular. Furthermore,
any structure or land utilized for religious activities and
propagation shall be deemed religious centres, sacred
places, or prayer centres.

The approval for the construction of new places of wor-
ship according to the Ministry circular 2022 requires
the observations of the Divisional Secretariat of the
relevant division, and requires clear recommendations
provided by the Divisional Secretariat regarding the
appropriateness or inappropriateness of the location
for the proposed construction. Observations and recom-
mendations of the Chairman of the Pradeshiya Sabha, or
the Municipal Commissioner of the Municipal Council, or
the Mayor of the Urban Council should also be included.
To obtain approval for the construction of a place of
worship, a recommendation letter from the Honorary
Secretary monk of the Pradeshiya Sashanaarakshaka

50

ADDRESSING THE LACUNAE IN THE RIGHT TO RELIGIOUS WORSHIP IN SRI LANKA



ME

Balamandala is required, with additional recommen-
dation from the Chairman Monk if the application is
submitted by the Secretary Monk. If the proposed land
for constructionisaprivate land it must be designated as
belonging to and duly granted to with a deed of donation
to the Biksu Sangha and their future generations. If the
land is state-owned then approval from the relevant state
institution needs to be obtained. Private land requires a
deed of donation, while land in conserved forest areas
needs approval from the Forest Conservation Author-
ity. Construction of Buddha Statues or Buddhist prayer
rooms in public places like roads requires approval from
the Divisional Secretariat, with any issues pertaining
to it requiring Ministry approval. The Ministry circular
2022 states that adhering to these recommendations
is crucial for obtaining approval for construction.

The application form attached to the divisional secretar-
iat should be duly filled out by the applicant, along with
recommendations from relevant religious and divisional
leadership. For example, in the case of Buddhism, rec-
ommendations from the president monk or the secretary
monk of the Sasanaarakshaka balamandala should be
included. These recommendations, along with those
from the divisional secretariat, should be provided to
the district secretariat. The district secretariat, upon
review and observation, should forward the applica-
tion along with its recommendations to the secretary
of the Ministry. If deemed necessary, the secretary may
refer the application to a particular committee for fur-
ther consideration. The Ministry circular 2022 provides
that activities related to the main four religions (Bud-
dhism, Hinduism, Islamism, and Catholicism)should be
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coordinated through the heads of the relevant religious
departments. It also requires various stakeholders,
denominations, and religious groups to collaborate in
this process.

Notably, the Ministry circular 2022 is said to cancel
(ee®@o®@) existing circulars. The cancellation of the other
Ministry circulars could indicate that any future steps
taken to give effect to previous circulars under the sub-
ject matter are rendered ineffective. As a result, public
authorities should refrain from enforcing earlier circulars
pertaining to the subject matter. The Ministry circular
2022 alsoindicates that it does not supersede any provi-
sions set outin parliamentary legislation. Therefore, any
religious centres, places of worship, and prayer centres,
as well as religious symbols established and registered
under parliamentary legislation (i.e., through an Act of
Parliament), does not fall within the purview of the Min-
istry circular 2022. However, in practice Klls reported
incidents where places of worship established through
Acts of Parliament have still been requested to register
with the Ministry of Buddha Sasana.?? As illustrated in
case studies Xand Y above, despite churches being
established through Acts of Parliament, which provide
legal recognition, the requirement for registration ques-
tions their legitimacy as places of worship.

It is therefore evident that the Ministry circulars of
2008, 2011 and 2022 have raised concerns regarding
theirimpact on minority religions, and inconsistencies
in their application. The need for fair enforcement, and
abalanced approachis necessary to safequard religious
rights and broader societal interests.
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Diagram 2: Overview of the ministry circulars

Approval Process:
¢ Formal approval required for new places of
worship.

¢ Divisional Secretaries oversee applications.

e Direct communication with the Ministry
prohibited.

Involvement of Law Enforcement:
¢ Advocates police involvement to prevent
disputes.

Exemptions and Ambiguities:
e Exemptions for "traditional religions."
¢ Ambiguity in defining "traditional religions."

Issues in practice/Implementation:
e Criticized for alleged discrimination.
e |nitially for Buddhists; later extended to all
religions.

Approval Process:
¢ The observations and recommendations of the
local divisional secretary and the honorable
chairman of the Pradeshiya Sabha are necessary
for approval.

Involvement of Law Enforcement:
¢ Upon reports of unauthorized religious place
construction or maintenance, to clarify the legal
status to concerned parties and involve the police
if necessary to prevent further actions.

Exemptions and Ambiguities:
¢ (Observations and recommendations of the
Municipal Council/Urban Council/Pradeshiya
Sabha, but it's not explained how these
observations and recommendations are used in
the approval process.

Issues in practice/Implementation:
e Circular revoked in 2012 but continued to be cited
for closing down places of worship.
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Approval Process:

Applicants submit requests to Divisional Secretary.
Involves Divisional Secretary and regional religious
leaders.

Recommendations forwarded to the Ministry.

Involve a committee for further recommendations.
Nullifies previous circulars; does not affect places of
worship already registered under Act in Parliament.

Involvement of Law Enforcement:

Does not mention involvement of law enforcement.

Exemptions and Ambiguities:

Recommendations of the respective religious leaders,
divisional secretary and district secretary but it's not

explained how these recommendations are used in the

approval process.
Appropriate committee for recommendation but does
not specify the composition of the committee.

Issues in practice/Implementation:

Does not apply to places that have been registered
under Act of Parliament but circular cited to insist on
registration for places of worship established through
Acts of Parliament.
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C. Circulars vs. Acts

The Constitution is the supreme law of Sri Lanka. Leg-
islative enactments made by way of Acts of Parliament
come second in the hierarchy. Legislative enactments
in SriLanka refer to acts or legislation passed by the Sri
Lankan Parliament, which hold legal authority and are
applicable to the broader public. Additionally, the judi-
ciary contributes to the body of law through its decisions
in specific cases, known as case law.

A pertinent question is whether the Ministry circulars
and otherincidental circulars can be regarded as law, or
whether they are merely administrative orders.

What constitutes law?

Written law, as defined in the Constitution of SriLanka
‘means any law and subordinate legislation[and includes
statutes made by a Provincial Council, Orders], Procla-
mations, Rules, By-laws and Regulations made orissued
by anybody or person having power or authority under
any law to make or issue the same.”®

“Law” is also further defined in the Constitution as ‘any
Act of Parliament and any law enacted by any legislature
at any time prior to the commencement of the Consti-
tution and includes an Order in Council’.? Therefore,
for the Ministry circulars to be considered as law, they
have to fall within these definitions as provided in the
Constitution.

Judicial response to circulars

The Supreme Court decision in 2017 in M.J.M Faril et al
v. Bandaragama Pradeshiya Sabha et al, adopted the
view that the circularissued by the Ministry of Religious
Affairs could be regarded as law and rejected contrary
arguments. The petitionersin this case initially sought
approval to construct a school building but faced issues
with their building permit. The incident involved a

FADING BELIEFS:

dispute over the construction of a school building on
land owned by the petitioner's mosque. Initially, approval
was granted by the Pradeshiya Sabha and a develop-
ment permit was issued as well. However thereafter,
concerns arose regarding the purpose of construction.
The authorities directed the petitioner to suspend con-
struction due to complaints from residents and Buddhist
monks. Thereafter, the police on the directions of the
local authority informed the petitioner that since the
construction was alleged to be for a place of worship
and not a school it required approval according to the
Ministry of Religious Affairs circular.?”® The lawyer for the
petitioner argued that the circular in question does not
fall within the interpretation of law. The court rejected
this argument that the circular was inapplicable.?® The
Supreme Court held that the circular cannot be regarded
as nulland void. However, it isalso important to note as
pointed by the Honourable Judge that the prayer to the
petition did not in fact call upon the Ministry of Buddha
Sasana to quash the relevant circulars. The court con-
cluded that there was no denial of equal protection under
the law or violation of fundamental rights. The circular
in question required approval from the Ministry for the
construction of a Bhamma School, which the petitioners
had not obtained.

Evenif the purpose was for the construction of place of
worship, the decision adopted by the Court to insist on
approval of the Ministry of Religious Affairs through the
circular could be viewed as curtailing the right to FoRB
as guaranteed under the Constitution. In Premalal Perera
V Weerasuriya and Others the Supreme Court held that a
‘reqgulation neutral onthe face of it may inits application
nonetheless offend the constitutional requirement if it
unduly burdens the full and free exercise of a right'.2”
Even if the circular falls within the ambit of the defini-
tion of law it can still be regarded as unduly burdening
the right to FORB and to establish and maintain places
of worship, thereby infringing upon the constitutional
right to FoRB.
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Challenging administrative and executive orders

The Sri Lankan Constitution gives the Supreme Court
exclusive authority to interpret the Constitution and
review the constitutionality of bills,?® in the context of
pre-enactment judicial review of legislation. Citizens can
challenge abillin the Supreme Court within a week of it
being placed in Parliament, but once it becomes law, it
cannot be challenged eveniif it is an afront to constitu-
tional guarantees. On the other hand, by virtue of Articles
17 and 126 of the Constitution the judiciary can review
infringement orimminent infringement, by executive or
administrative action, of a fundamental right.

In certain cases the courts have been open to review
administrative and executive determinations in order
to protect the right to FORB.?® This was observed in
The Church of the Foursquare Gospel in Sri Lanka and
Rev. D.G.W. Jayalath v. Kelaniya Pradeshiya Sabha and
others where the Court of Appeal in 2009 decided that
the cancellation of the construction permit by the Urban
Development Authority was a conduct beyond their pow-
ers.?2 Further the Court of Appeal in May 2007 in De Silva
v. Lankapura Pradeshiya Sabha (‘'The Pradeshiya Sabha
Case’) stated that the church did not require construc-
tion approval from the Lankapura Pradeshiya Sabha.??

Perspective of Klls on circulars

A Kll with an official from a Government Department
noted that circulars cannot contradict Acts or the
Constitution. However, the Kll noted that officials are
duty bound to the higher officials and the Ministry of
Buddha Sasana.??? It has nevertheless been observed
that religiousinstitutionsin Sri Lanka are not obligated
to undergo registration with any government body, and
thereis nolegal stipulation requiring a government office
to provide permission for the functioning of religious
premises.?? The official from Hindu Affairs department
while acknowledging the absence of specific laws that
mandate registration of religious places of worship with
the department, emphasised the department’s authority
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derived from Gazette notifications. This particular key
informant noted the need for alegal framework, poten-
tially through cabinet approval.??*

The legal framework consists of statutory laws that
govern the establishment of places of worship, includ-
ing the construction of places of worship, therefore,
the question arises if the Ministry circulars are neces-
sary toregulate and oversee the construction of places
of worship. This was further highlighted through key
informant interviewees who questioned the need for
additional administrative orders through circulars if
existing legislation that applies to places of worship are
not effectively utilized.?”® Key informants elaborated that
the legal framework already covers the prevention of
illegal activities related to terrorism, hate speech, public
nuisance, and the general maintenance of public order
in places of worship.??® Therefore, it can be observed
that the availability of these laws negate the need for
mandatory registration. Furthermore, Klls also noted
satisfaction with the current legal framework, citing
existing requlations for governing places of worship
and suggested reinforcing the existing framework with
improved provisions to monitor administrative bodies,
avoiding the need for additional legislation.??’

The Special Rapporteur on Freedom of Religion or Belief
has emphasised that registration is not a prerequisite
for practicing one’s religion; it is merely an option for
religious communities to gainlegal recognition for oper-
ational purposes.?® Therefore, the right to worship and
maintain places of worship should not be contingent on
state permission. Some KllIs have proposed a solution,
advocating for avoluntary notification process with uni-
form quidelines for all religious groups.?”® Klls have also
pointed out the need to maintain the separation between
the state and religion.Z°Klls expressed concerns about
the potential curb of fundamental freedoms and privacy
if mandatory registration is enforced, particularly how
SriLankacan be perceivedin inthe context of protect-
ingand promoting theright to FoRB inthe international
community.?
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Are circulars law?

The Ministry circulars and other incidental circulars
referred to in this report do not fit the constitutional
definition of written law or law.?? They do not stem from
any legislation(the Ministry circulars also do not specify
the law under which they are promulgated under)nor fall
under subordinate legislation or any of the other criteria
listed under Article 170 of the Constitution.

Registration requirements for places of worship can
be viewed as limitations on the right to FORB under
Articles 10 and 14 (1) (e) of the Constitution. It is cru-
cial to understand, under what circumstances the said
fundamental rights can be limited. Article 15(7) of the
Constitution stipulates that rights under Article 14 can
only be restricted by law, which ‘includes regulations
made under the law for the time being relating to public
security’. It has been observed that the circulars in
question are not derived from existing legislation and
are not reqgulations’ issued under the Public Security
Ordinance, No. 25 of 1947(PS0).% The Supreme Court in
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Thaveenathan v. Dayananda Dissanayake, Commissioner
of Elections and Others construed Article 15(7) as appli-
cable solely to emergency requlationsissued under the
PS0 and not under any alternative legislation.?*

Furthermore, based on the above discussion it can
also be determined that the Ministry circulars do not
fall under the limitations of FORB as they are not reg-
ulations made under the PSO. The circulars devoid of
the status of written law or law as per the Constitution,
therefore, lacks legal force and should not serve as a
basis torestrict constitutional rights. The circulars can
be seen purely as administrative orders as they do not
fall within proclamations, rules, bylaws, or regulations
issued under any law. Furthermore, the circulars also do
not reference any specific legislation. Therefore, without
specific reference to legislation, they cannot be consid-
ered as having the sanction of any law or as constituting
written law. Furthermore, the absence of legally imposed
sanctions for non-registration of places of worship fur-
ther raises questions about their enforceability.
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V. Recommendations

nresponse to the urgent need to safeqguard FoRB and

the right to establish and maintain places of worship

in Sri Lanka, this set of recommendations is focused
on both legislative and non-legislative reforms, cate-
gorized as general recommendations and actionable
recommendations.

General recommendations include rigid and strong
implementation of the second limb of Article 9 that quar-
antees the rights protected under Article 10 and 14 (1)
(e)of the Constitution ensuring adequate protection to
religious minority communities. Moreover, all executive,
legislative, and administrative actions should robustly
commit to enhancing the assurance provided in Articles
10 and 14(1)(e)that guarantee constitutional protection
for FoRB. Itisalso prudent to recognise the existing legal
and statutory framework designed to guarantee FoRB
and protect against FoRB violations, and it is advisable
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to utilize the current framework without imposing addi-
tional constraints on the right to establish and maintain
places of worship. The review and strengthening of exist-
ing laws are therefore crucial to ensure protection for
FoRB and places of worship.

The non-legislative reform proposes institutional
changes directed at various public authorities, including
the Ministry of Buddha Sasana, the Ministry of Education,
the legislature, the executive, and the Human Rights
Commission. Actionable recommendations are aimed
at religious organizations such as NCEASL and further
provides measures of legal recourse to affected parties
whose FoRB rights are violated. These measures collec-
tively aim to create a more equitable and harmonious
environment for the diverse religious communities in
Sri Lanka.
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General Recommendations Actionable Recommendations

Ministry of Buddha Sasana

Rescind and revoke the 2022 Ministry of Buddha Sasana
circular that requires approval for construction and
functioning of places of worship. The right to FoRB and
the manifestation of religion is guaranteed under the
Constitution of Sri Lanka and should not be subject to
any limitations such as registration or approval require-
ments. This is further established by the fact that the
Ministry circulars and related incidental circulars do
not fall under any written law or law as provided in the
Constitution, therefore the right to manifest religion
cannot be subject to limitations such as registration
requirements.

NCEASL/CSOs

Religious organizations like NCEASL can challenge the
legality of the circulars in the Supreme Court by way of
fundamental rights application in accordance with Arti-
cles 17 and 126 of the Constitution. Circulars as adminis-
trative orders can be subject to review by the Supreme
Court and can be quashed.

Support individuals whose fundamental right to FoRB
has been violated by assisting them in litigation to
enable affected parties to seek redress and remedies.

Conduct workshop programs for the public to educate
and create awareness on the right to FORB. Workshops
should be geared to educate individuals and communi-
ties on their FORB rights and limitations according to
the law. Workshops can educate individuals on the steps
or actions that they can take according to the law in the
event their right to FORB has been violated. Individuals
and groups who have been requested to obtain approval
from the Ministry of Buddha Sasana as per the circular
should be advised to seek a copy from the respective
authority enforcing said circular.

Legislature

Encourage transparency and public consultation

when formulating and amending laws and regulations
affecting the right to freedom of religion or belief. The
Sectoral Oversight Committee in Parliament can call
for public consultations by way of evidence from any
affected or interested party before the 2nd reading of
the bill. This can be utilized to seek input from a diverse
range of religious communities and civil society orga-
nizations to ensure inclusivity and respect for various
perspectives.

Parliamentary conduct, practices, and dialogues should
set a societal standard for inter-religious faith and
harmony. It is crucial for the legislature to recognise the
state’s role in promoting religious harmony. State actors
can play a crucial role in fostering peace and religious
harmony, ensuring that such an atmosphere is sustained
in society.

Legal Recourse

In the event of discriminatory conduct by state officials
who act unlawfully (examples include :- suspending
construction approvals, hindrance from local commu-
nity) an application for writ of certiorari can be initiated
through the Court of Appeal.

For violations of FORB rights due to discrimination
where one group of people is treated differently from
another group of people due to their religious identity
-afundamental right application can be initiated in
Supreme Court for violation of Articles 12 and 14 (1)(e) of
the Constitution. Furthermore, the individual can also
make a complaint at the Human Rights Commission of
Sri Lanka.

For religious violence such as assault, destruction of
property, threats or intimidation and which constitutes
an offence under the penal code, criminal procedure
code or the ICCPR, an action can be filed by the indi-
vidual in the Magistrate or High Court.

For religious violence from incitement to violence
resulting in arson, theft, destruction of property, crim-
inal trespass and breach of peace, relief can be sought
from section 3 of the ICCPR in the High Court.
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General Recommendations Actionable Recommendations

Executive

= FEach religious community should be represented by
its own respective public authority which maintains
autonomy over said community. This ensures the
prevention of the majority religion’s dominance and is
crucial to avoid discrimination against minority religious
communities. This approach aims to avoid the overar-
ching influence of the majority religion on other religious
communities.

Ministry of Education

= Encourage religious tolerance and harmony between
religious communities by including a detailed subject
on religious harmony in the school curriculum. School
curriculum can play a central role in promoting inter-
faith harmony by having students engage in studies
that create awareness on religious harmony. The civics
subject in the grade 6 curriculum contains a topic on
‘services rendered by places of worship’. However it
would be beneficial to expand the scope of this topic
into a more detailed and elaborate subject offering a
more in-depth perspective on religious harmony and
tolerance.

Religious Organizations

= Religious Civil Society Organizations can conduct work-
shops that educate and create awareness on tolerance
and coexistence. Workshops should be geared towards
enabling citizens to exercise their rights responsibly and
in good faith.

= Recognition of religious groups should be exclusively
vested in separate religious organizations that repre-
sent their respective faiths. For instance, the National
Christian Council, NCEASL, can maintain their own data-
base with regard to places of worship. Such recognition
should not impose restrictions on the ability to gather
and worship. This approach shifts the focus away from
recognition for places of worship granted by govern-
ment bodies, thereby ensuring autonomy for religious
organizations.
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General Recommendations Actionable Recommendations

Human Rights Commission

= To promote awareness and educate members of the
police and security forces the importance of upholding
FoRB in an equitable and non-discriminative manner
strictly keeping with the rule of law.

= To take steps to advice and educate state actors
including public service sector, statutory corporations
and authorities that take decisions with regard to
construction of places of worship.

= To create greater awareness among critical actors
within the state’s administrative apparatus in order to
reduce and eliminate actions that erode the right to reli-
gious worship vis-a-vis the places of religious worship.

= To make recommendations to the Ministry of Buddha
Sasana to ensure that any administrative order that
reqgulates places of worship should be in line with the
constitution of Sri Lanka and international human rights
standards.

= Should interpret Article 9 in line with Article 10 and 14
(1)(e) to clearly indicate that equal protection is to be
granted to all followers of religions and believers and
non-believers. This allows the bureaucracy to further act
in cognizance with this interpretation.

Mediation Board

= Facilitate understanding between affected and
concerned parties. In instances of disputes or disagree-
ments on the construction and establishment in places
of worship where the local community is opposed to
a possible construction of a place of worship - there
should be a body that facilitates for understanding and
toleration. This would prevent religious disharmony
whilst avoiding potential conflict.

ICCPR Act No. 56 of 2007

= Ensure that the domestic ICCPR Act mirrors Article 27 of
the International Covenant on Civil and Political Rights

and accords protection to minority communities to

full and free exercise of their right to FoRB. This would
ensure special protection for marginalised minority reli-
gious communities. Amend Article 3 (1) of the ICCPR Act
to restrict the overinclusive application of this section
and prevent abuse.
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