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Particular Conditions of Contract 1

The Particular Conditions of Contract (PCC)

The following Particular Conditions shall supplement the General Conditions. Whenever there is a
conflict, the provisions herein shall prevail over those in the General Conditions.

1 General Provisions

1.1 Definition Substitute the Sub-Clause 1.1.6.8 with the following.

“Unforeseeable” means not reasonably foreseeable and against which
adequate preventive precautions could not reasonably be taken by an
experienced contractor by the date for submission of the Tender.

1.1.1.2 Insert at the end *,Supplementary Agreements or any other Memoranda of
Understanding or any other instrument”.

1.6 Contract Agreement Add the following after first paragraph.
The Parties may also enter into Supplementary Agreements , Memoranda of
Understanding or any other instrument, if deemed necessary, to alter, amend
.delete, anything given in the documents or insert anything not given in the
documents.

1.12 Confidential Details Add the following as Second paragraph to Sub-Clause 1.12.

The Contractor shall treat the details of the Contract as private and confidential,
except to the extent necessary to carry out the Contractor's obligations under
the Contract or to comply with applicable Laws. The Contractor shall not publish
or disclose any particulars of the Works without the previous agreement of the
Employer. However, the Contractor shall be permitted to disclose any publicly
available information, or information otherwise required to establish his
qualifications to compete for other projects.

2 The Employer

2.1 Right of Access to Site  Insert the following paragraphs in between paragraphs 2 and 3.
All efforts will be made by the Employer to give access to site to enable the
Contractor to proceed in accordance with the programme submitted under sub
clause 8.3. The Contractor shall base his programme taking into consideration
the areas where possession of site is legally available to the Employer.

2.4 Employer’s Financial In the last sentence of the first para of Sub-Clause 2.4, delete the words “If the
Arrangements employer intends to make” and replace with words ‘Before the Employer
makes”.

3 The Engineer
3.1 Engineer’s Duties and Add the following at the end of Sub-Clause 3.1.
Authority
The following provisions shall apply:

The Engineer shall obtain the specific approval of the Employer before taking
action under the-following Sub-Clause of these Conditions:

(a) Sub-Clause 4.12: Agreeing or determining an extension of time and/or
additional cost.

Southern Expressway Extension Project

01

¥



Particular Conditions of Contract

3.4 Replacement of the
Engineer

4 The Contractor

4.1 Contractor's General
obligations

(b) Sub-Clause 13.1: Instructing a Variation, except,
(i) in an emergency situation as determined by the Engineer, or

(i) if such a Variation would increase the Accepted Contract Amount
by less than the amount specified in the Appendix to Tender .

(c) Sub-Clause 13.3: Approving a proposal for Variation submitted by the
Contractor in accordance with Sub Clause 13.1 or 13.2.

(d) Sub-Clause 13.4: Specifying the amount payable in each of the
applicable currencies.

(e) Sub-Clause 20.1: Approving a claim submitted by the Contractor.

(f) Notwithstanding the obligation, as set out above, to obtain approval, if, in
the opinion of the Engineer, an emergency occurs affecting the safety of
life or of the Works or of adjoining property, he may, without relieving the
Contractor of any of his duties and responsibility under the Contract,
instruct the Contractor to execute all such work or to do all such things as
may, in the opinion of the Engineer, be necessary to abate or reduce the
risk. The Contractor shall forthwith comply, despite the absence of
approval of the Employer, with any such instruction of the Engineer. The
Engineer shall determine an addition to the Contract Price, in respect of
such instruction, in accordance with Clause 13 and shall notify the
Contractor accordingly, with a copy to the Employer.

Notwithstanding Sub-Clause 3.1, if the Employer intends to replace the
Engineer, the Employer shall, not less than 21 days before the intended
date of replacement, give notice to the Contractor of the name, address
and relevant experience of the intended replacement Engineer. If the
Contractor considers the intended replacement Engineer to be
unsuitable, he has the right to raise reasonable objection against him by
notice to the Employer, with supporting particulars, and the Employer
shall give full and fair consideration to this objection.

Insert the following paragraphs in between paragraphs 1 and 2.

The Contractor shall carry out and be responsible for the design of the entire
works other than the parts of the works for which detailed designs are given in
the contract. The contractor shall also be responsible for the design necessitated
in remedying any defects in the works. The design shall be carried out in
accordance with the specifications applicable to the design and all other
requirements of the contract.

The contractor shall carry out the detailed designs based on preliminary designs
/ outline designs / conceptual designs carried out by the Employer and given in
the contract. The outcomes of the design, including working drawings, shall have
sufficient details in compliance with the contract documents to the satisfaction of
the Engineer. The designs require the approval of the Engineer.

The preliminary designs / outline designs / conceptual designs given in the
contract include the following:

(a) A geometrical design of the entire expressway. This includes plan and
profile, horizontal alignment, vertical alignment, geometric design of
interchanges, drainage facilities, traffic signs & road markings and street
lighting systems. (The contractor is expected to adopt this design but
may make minor adjustments to it.)

Southern Expressway Extension Project
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Particular Conditions of Contract

4.2 Performance Security

4.3 Contractor’s
Representative

4.7 Setting Out

4.9 Quality Assurance

(b) An outline pavement design and typical cross sections as its outcome.
(c) Conceptual designs for all structures.

The Contractor shall not make any changes to the geometric design features
given in the typical cross section.

The surveys and investigations to be carried out by the Contractor in respect of
the design of the entire works, as detailed in the specifications or otherwise
required shall be deemed to be a part of the design.

In case an initial design for a part of the work is not available in the contract or in
the event the contractor wishes to deviate from an initial design given in the
contract for good reason, the contractor shall with due care and diligence
propose the most reasonable conceptual design for the consent of the Engineer.
The consent of the Engineer shall be given in consultation with the Employer. On
receipt of this consent the contractor shall proceed with the detailed design. The
cost of complying with this sub clause shall be borne by the contractor, unless
otherwise provided in the contract.

The designs shall be carried out by qualified Engineers or other professionals
and shall comply with criteria (if any) stated in the contract. For each part of the
works, the prior consent of the Engineer shall be obtained for the designer and/or
design sub-contractor, if they are not named as such in the contract. Nothing
contained in the contract shall create any contractual relationship of professional
obligation between any designer or design sub-contractor and the Employer. The
contractor warrants that he, his designers and design sub-contractors shall have
the experience and capability necessary for the design. The contractor
undertakes that his designers and / or design sub-contractors shall be available
for discussions with the Engineer at all reasonable times during the contract
period.

Insert the following at the end of the Sub-Clause 4.2.

The Performance Security shall be an on-demand unconditional Bank Guarantee
in the form and from a bank acceptable to the Employer. If the Performance
Security is issued by a foreign bank situated outside Sri Lanka, it shall be
endorsed by a bank in Sri Lanka acceptable to the Employer to make it
enforceable in Sri Lanka. This endorsement is unnecessary if the entity that
issues the guarantee is an Export Credit Agency of any foreign government or a
reputed International Financier acceptable to the Central Bank of Sri Lanka;

Substitute the last paragraph of Sub-Clause 4.3 with the following paragraph.

The Contractor's Representative shall be fluent in the language for
communications defined in Sub-Clause 1.4 (Law and Language). If the
Contractor's Representative's delegates are not fluent in the said language, the
Contractor shall make competent interpreters available during all working hours
in a number deemed sufficient by the Engineer.

Add a Paragraph (c) as follows:

(c) When setting out any part of the Works, the Contractor shall give the
Engineer sufficient notice to enable the Engineer to check the setting out before
the Contractor commences construction of the part concerned.

Delete Sub-Clause 4.8, and replace with the following :

Quality control by the Engineer will apply.

Southern Expressway Extension Project
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Particular Conditions of Contract 4

4.10 Site Data Insert following the first paragraph of Sub-Clause 4.10:

Data made available by the Employer in accordance with the preceding
paragraph shall be deemed to include data listed elsewhere in the contract as
open for inspection at the address stipulated in the Contract.

4.18 Protection of the Insert following paragraphs at the end of Sub- clause 4.18,
Environment

The Contractor shall adhere to all Environmental requirements of the Contract, in
particular to those set out in Environmental Management Plan (EMP) and
Environmental Monitoring Plan (EMoP).

The Contractor shall refrain from using asbestos in the construction or as a
construction material.

The Contractor fails to comply with the above requirements in a reasonable
manner, the Engineer shall order a third party to rectify the shortcomings and
shall recover the cost of such works from the Contractor.

6.5 Working Hours Add the following at the end of Sub- clause 6.5,

The Contractor shall reasonably notice to the Engineer for work under paragraph
(b) above as given in the Appendix to Tender.

7 Plant, Material and Workmanship

7.1 Manner of Execution Add the following subparagraph at the end of Sub-Clause 7.1

The Contractor is encouraged to use Goods from sources within the Country, to
the extent practicable and reasonable.

7.2 Samples Add the following Sub Clause 7.2 (c) after Sub Clause 7.2(b)
The Contractor shall obtain the approval of the employer for all imported
machinery and equipment intended to be incorporated into the works.

8 Commencement, Delays and Suspension

Substitute the 2" sentence of the 1% paragraph of Sub-Clause 8.1 with the

8.1 Commencement of following sentence.

Work
The commencement date shall be fixed after the signing of the loan agreement
between the Government of Sri Lanka and the Agency extending the loan and
within the period 14 — 21 days after the receipt of the first advance payment by
the contractor.
8.3 Programme Delete Sub paragraph (a) of Sub Clause 8.3 and replace with the following:

(a) the order in which the Contractor intends to carry out the Works including;

(i) A detailed works programme indicating the anticipated timing of
each stage of design and construction. The work programme shall
be prepared using MS Project or similar Project Management
software.

(ii) A detailed mobilization programme with all principal mobilization

Southern Expressway Extension Project
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Particular Conditions of Contract

8.4 Extension of time for
Completion

events including the anticipated timing of procurement, delivery to
site, construction, erection and commissioning, provision of
Contractors’ Engineers facilities, mobilization of key personnel, etc.
This programme will provide the basis for the stage release of
advance payments as prescribed under Clause 14.2.

Extend Sub paragraph (d) of Sub Clause 8.3 with the following:

(iii) a supplementary programme in the form of a “time/location” or
“Vector" diagram on which the principal activities are displayed
against which, corresponding quantities and equipment
requirements are detailed; and

Add the following sub paragraph (e) at the end of sub paragraph (d)

(e) The Contractor shall provide to the Engineer a detailed cash flow
estimate, in monthly periods, of all payments in the Contract to which
the Contractor is entitled to in his opinion. He shall subsequently
provide revised cash flow estimates at monthly intervals as and when
necessary, if required to do so by the Engineer.

Add the following as a separate paragraph at the end of sub paragraph (e)

The submission to and consent by the Engineer of such programmes or the
provision of such general descriptions of cash flow estimates shall not relieve
the Contractor from any of his duties or responsibilities under the Contract.

Add the following paragraph at the end of the Sub-Clause

The Engineer in reviewing the programme submitted by the Contractor under
sub clause 8.3, shall take into consideration PCC 2.1 ( Right of Access to
Site)

Delete the words "entitled to an extension of time” and substitute * entitled to
have his claim for an extension of time considered”, in Clause 8.4.

Add at the end of Sub-Clause 8.4
Exceptionally adverse climatic conditions mentioned in Sub-Clause 8.4 (c)
means:

(A) For the purposes of Sub-Clause 8.4 (c), it is agreed that “exceptionally
adverse climatic conditions” shall be exclusively where:

(i) In any single day, the rainfall measured at the nearest
meteorological station, exceeds the 98 percentile value of the
daily rainfall for that calendar month for that station, as calculated
using the last 120 calendar months of that station’s rainfall
records or, in the case where the station's rainfall records do not
extend back as far as 120 months, then that station’s available
records, and

(ii) work is in progress that day in that station's zone of influence.

(B) If the Contractor is of the opinion that exceptionally adverse climatic
conditions have occurred on any day then he shall notify the Engineer
within 42 days of the event and shall supply relevant confirmatory
rainfall data. If the Contractor does not so inform the Engineer then no

Southern Expressway Extension Project
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Particular Conditions of Contract

8.5 Delays Caused by
Authorities

10 Employer’s Taking Over

10.1 Taking Over of the
Works and Sections

extension of the Time for Completion in relation to that event will be
considered or allowed.

(C) Within 28 days of receiving the Contractor's notification of exceptionally
adverse climatic conditions the Engineer shall determine the amount, if
any, of the extension of the Time for Completion, taking due account of
the nature and extent of the work affected, and shall notify the
Contractor accordingly with a copy to the Employer.

(D) Any delay caused by exceptionally adverse climatic conditions will be
“no fault delay” and cost will be deemed to lie where they fall. That is, in
the case of such delay the Employer agrees to forego the right to claim
liguidated damages for the period of delay and the Contractor agrees to
forego any right to claim additional costs arising from such delay.

Add the following at the end of the paragraph:

It is understood and mutually agreed that the Contractor has considered in his
tender that on certain stretches of road where earthwork is involved in cutting
and filling for widening of the road platform it is not practicable to shift Electricity,
Telegraph posts etc. and divert any underground services until the entire
earthwork has been completed; therefore the Contractor will be given
possession of the Site on these stretches to carry out the earthwork with the
posts or underground services in their existing position and that no additional
monetary compensation nor extension of time for completion will be allowed by
the Engineer for delays, inconvenience or damage sustained by the Contractor.

It is also understood and mutually agreed that the Contractor has considered in
his tender that in areas where land acquisition has been identified, he will be
given possession of the site only when the procedural aspects as legally
required in respect of land acquisition are completed.

Add the following after first paragraph of 10.1

There shall be only one taking over certificate for the entire project unless
otherwise indicated in the Appendix to Tender regarding sectional take over or
take over in parts.

In no circumstance will any part of the Permanent Works be considered
substantially complete until at least the following components, if provided in the
Contract, are complete to the satisfaction of the Engineer:

(i) Bituminous surfacing

(i) Road shoulders

(iii) Side drains

(iv) Culverts & Bridges

(v) Retaining walls & Masonry work

(vi) Grassing & slope protection

(vii) Safety measures

(viii) Toll gates

(ix) W rails and Fencing

(x) Distance Plates and Direction Boards

Southern Expressway Extension Project
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Particular Conditions of Contract

In exceptional circumstances, and where the Engineer is of the view that the
safety of public and the Works are not likely to be placed at under risk and, at his
sole direction, the Engineer may allow the following components, if specified, to
be completed within the Defects Liability Period:

(i) Kilometre posts
After second paragraph, add additional paragraph as follows:

Before the Works are taken over in accordance with this Clause 10, the
Contractor shall supply all drawings approved as appropriate of the work as-built.
Unless otherwise agreed, the Work shall not be considered to be completed for
the purpose of Taking Over until such approved drawings have been supplied to
the Employer.

13 Variations and Adjustments

13.8

Adjustments for
Changes in Cost

Delete the text entirely and replace with:

No price adjustment shall apply to foreign currency portion of the contract
price payable to the Contractor.

The amounts computed from the formuia given under this sub-clause in
respect of the rise or fall in the base cost of Labour, Materials, Plant and
other inputs to the Works, shall be added to or deducted from the payment to
the Contractor if the Contract Price is subjected to adjustments due to
fluctuation of prices and stated in the Appendix to Tender.

(a) The adjustment to the Contract Price in respect of changes in Cost
and legislation for local currency shall be determined from
following formula,

F = 0.966(V-Vna)/100 EP (Ixc-lu)/ )

All inputs
Where:
F = Price adjustment for the period concerned
V = Current valuation of work done for the period.
V.= Value of non adjustable element. or value of work not

considered for price variation.
P, Input percentage of input named X.
lye Current indices of input X.
| = Base indices of input X.

No other adjustment of the Contract Price on accou nt of

fluctuations off inputs shall be made, notwithstanding the fact that

the contractor has to pay additional amount under special
circumstances.

(b)The "Input Percentage” means the percentage proportionate
contribution of any input in terms of cost of the construction
based on the prices prevailing on one month prior to submission
of the tender and listed under Clause numbered 13.8 in the

Southern Expressway Extension Project
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Particular Conditions of Contract

Appendix to Tender.
(c) The "Non adjustable elements" means,

(i) The work done under the BOQ items that shall not be
considered for valuation of price adjustment which are listed
under Clause 13.8 in the Appendix to Tender.

(ii) Extra works or additional works carried out by the Contractor
on orders of the Engineer and are valued under Clause 13
based on the prices prevailing at the time of execution.

(iii) Works done under Daywork rates.

(d) The "“Current Valuation" means the gross value of Permanent
Work executed during the current valuation period.

(e) The "Indices" means the monthly indices published by Institute

for Construction Training and Development (ICTAD) for
different Inputs.

(f) "Base Indices" means the indices for the input, prevailing one
month prior to the latest date for submission of tenders.

(g) In the case of first interim bill, the current indices for the purpose
of calculation of price adjustment shall be taken as the indices
prevailing on first month after the commencement of the
contract. For any other interim claim or for the final claim the
current indices shall be taken as the indices prevailing for the
calendar month, one month after the previous valuation was
done.

If the Contractor fails to complete the Works within the time for
completion prescribed under Sub-Clause 8.2 (Time for Completion)
or 8.4 (Extension of Time for Completion) the price adjustment for
the work performed after the due date of completion as described
above shall be made using the current indices prevailed at the due
date for completion.

If, after the date 28 Days prior to the latest date for submission of Bids
for the Contract, there occur in the country in which the Works are
being or are to be executed changes to any Statute, Ordinance,
Decree, or other Law or any regulation or by-law of any local or
other duly constituted authority, or the introduction of any such State
Statute, Ordinance, Decree, Law, regulation or

by-law which causes additional or reduced cost to the Contractor,
other than under the preceding sub-clauses of this clause, in the
execution of the Contract, such additional or reduced cost shall, after
due consultation with the Employer and the Contractor, be
determined by the Engineer and shall be added to or deducted from
the Contract Price and the Engineer shall notify the Contractor
accordingly, with a copy to the Employer. Notwithstanding the
foregoing, such additional or reduced cost shall not be separately

Southern Expressway Extension Project
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Particular Conditions of Contract 9

paid or credited if the same shall already have taken into account in
the indexing of any inputs to the Price Adjustment Formula in
accordance with the provisions of this Clause.

14 Contract Price and Payment

14.2 Advance Payment Substitute the sub- clause 14.2 with the following:

(a) The Employer will make an interest-free advance payment to
the Contractor exclusively for the costs of mobilisation in
respect of the Works in an amount equivalent to 10 (Ten)
per cent of the Accepted Contract Amount named in the
Letter of Acceptance, payable in proportions of foreign and
local currencies of the Accepted Contract Amount. Payment
of such advance amount will be due under separate
certification by the Engineer after (i) execution of the Form of
Agreement by the parties hereto; (iiy provision by the
Contractor of the performance security in accordance with
Sub-Clause 4.2; (ii) Submission of Programme, cash flow
estimate and methodology as per clause 8.3 (iv) completion
of mobilization {except mobilization of items provided under
sub paragraphs (b) and (c) below} as set out in the detailed
mobilization schedule which the contractor be required to
submit with his Bid and which identifies key personnel and
key mobilization targets and (v) provision by the Contractor
of an on-demand unconditional Bank Guarantee in the form
and by a bank acceptable to the Employer in amounts and
currencies equal to the advance payment. If the Bank
Guarantee is issued by a foreign bank situated outside Sri
Lanka, it shall be endorsed by a bank in Sri Lanka
acceptable to the Employer to make it enforceable in Sri
Lanka. This endorsement is unnecessary if the entity that
issues the guarantee is an Export Credit Agency of any
foreign government or a reputed International Financier
acceptable to the Central Bank of Sri Lanka; Such bank
guarantee can be split up into 4 guarantees for equal
amounts to be released on repayments. Such bank
guarantee shall remain effective until the advance payment
has been repaid pursuant to the last paragraph below, but
the amount thereof shall be progressively reduced by the
amount repaid by the Contractor as indicated in Interim
Payment Certificates issued in accordance with this Clause.

(b) In addition to the advance mentioned in sub para (a) above,
the Employer will pay another interest free advance on
completion of that part of the design of the works required
for the commencement of construction of the expressway as
per the approved programme of work and on satisfactory
evidence of Letter of Credit or other financial instrument for
purchase or leasing of stone crushers, pug mills, bitumen
distributors & aggregate spreaders, asphalt concrete hot-mix
plants and pavers as applicable to the contract, or in the
case of such plant and equipment already owned by the
contractor, satisfactory evidence of condition and availability
for the project e.g. photographic evidence and certification

Southern Expressway Extension Project
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Particular Conditions of Contract 10

from the Employer of the current or previous project on
which the plant or equipment was deployed, and subject to
the same terms and conditions specified in paragraph (a)
above. The maximum of such advance shall be 05 (five)
percent of the Accepted Contract Amount. This advance
shall be further subject to the condition that (i) such
equipment is considered by the Engineer to be necessary for
the works, (i) such equipment are in working order

(c) In addition to the advance mentioned in sub para (a) and (b)
above, the Employer will pay one more interest free advance
on erection and commissioning and calibration of plant
subject to the same terms and conditions specified in
paragraph (a) above. The maximum of such advance shall
be 5 (Five) percent of the Accepted Contract Amount.

(d) The advance payment under (a) (b) and (c) above shall be
repaid through percentage deductions from the interim
payments certified by the Engineer in accordance with this
Clause. Deductions shall commence in the next Interim
Payment Certificate following that in which the total of all
interim payments certified to the Contractor has reached 20
(Twenty) percent of the Accepted Contract Amount and shall
be made at an amortization rate calculated in accordance with the
following formula
Y = (X-02)xZ

(0.8-02)
Y = Cumulative repayment
Z = Total amount of Advance
X = Percentage value of cumulative work done
in the types and proportionate amounts of currencies of the
advance payment until such time as the advance payment
has been repaid; always provided that the advance payment
shall be completely repaid prior to the time when 80% of the
Accepted Contract Amount has been certified for payment.

(e) The advance loan shall be used by the Contractor
exclusively for  the purposes mentioned above in sub
paragraphs (a), (b) and (c). Should the Contractor
misappropriate any portion of the advance loan, it shall
become due and payable immediately, and no further loan
will be made to the Contractor thereafter.

14.7 Payment Delete the words “in the payment country (for this currency) specified in the
Contract' of the last sentence of the Sub-Clause 14.7.

And add the following at the end of Sub-Clause 14.7(a).

But not before the signing of the loan agreement between GOSL and the
bank extending the loan.

And add the following at the end of Sub-Clause 14.7

However the payments other than the 15% payable by GOSL shall become
due only upon receipt of the required funds from the Bank extending the loan
to the Employer.
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"

14.8 Delayed Payment

14.9 Payment of
Retention Money

18 Insurance

18.1 General Requirements
for Insurances

And add the following at the end of Sub-Clause 14.8

Interest rate applicable for foreign component shall be Libor plus (+) 0.5%
per annum

Interest rate applicable for Local component shall be the minimum lending
rate applied by the Central Bank of Sri Lanka for lending to Commercial
Banks plus (+) 2.0% per annum

Add the following at the end of Sub-Clause.

If the Contractor provides Retention Security in a form and from a Bank
acceptable to the Employer in lieu of the retention, then the Retention shall
be paid to the Contractor.

Add the following at the end of Sub-Clause 18.1:

The Contractor shall place all insurance relating to the contract with insurers
in Sri Lanka acceptable to the Employer or in the alternative with insurers
outside Sri Lanka provided such insurance is endorsed by an insurer in Sri
Lanka acceptable to the Employer to make it enforceable in Sri Lanka.

20 Claim, Disputes and Arbitration

20.6 Arbitration

Delete the word ‘international’ from the 2™ line of the first paragraph.

Delete “Rules of Arbitration of the “International Chamber of Commerce’
under (a) and insert

“UNCITRAL RULES OF ARBITRATION", and that the Arbitration
Proceedings should be conducted in Colombo, Sri Lanka

Southern Expressway Extension Project
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21 Taxation

21.1 Foreign Taxation

21.2 Local taxation

21.3 Corporate and
Personal Income
Taxes

21.4 Custom Duties

22. Drawings and
Photographs of the
works

ADDITIONAL CLAUSES

The priced bid by the Contractor shall include all taxes, duties and
other charges imposed outside the Employer's country on the
production, manufacture, sale and transport of the Contractor's
Equipment, Plant, materials and supplies to be used on or furnished
under the Contract, and on the services performed under the
Contract.

All duties, taxes and other levies(other than those that fall under sub
clause 21.4 below) payable by the Contractor under the Contract, or for
any other cause, as of the day, 28 days prior to the date for submission
of bids, shall be included in the rates and prices and the total bid price
submitted by the Bidder. Nothing in the contract shall relieve the
contractor from his responsibility to pay any tax that may be levied in Sri
Lanka on profits made by him in respect of the Contract.

Value added Tax (VAT) payable by the contractor shall be shown
separately in the summary of the bid. If the contractor is exempted from

VAT he shall not be entitled to make any claims in respect of VAT

If any exemption, waiving off or exclusion of duties, taxes and levies
at importation for materials and equipment to be incorporated into the
works are subsequently made by the Employer (based on permission
given by the statutory authorities for any exemption, waiving off or
exclusion of duties, taxes and levies) deductions will be made from
payments due to the contractor to ensure the benefit derived thereby
will acerue to the Employer.

The Contractor shall submit all such documentation related to such
duties, taxes and levies payable to the respective statutory authorities
for which exemption, waiving off or exclusion of duties, taxes and
levies are made. Failure to do so will be deemed to be a breach of the
contract.

The Contractor will be liable to pay Corporate tax under the Laws and
regulations applicable. The Contractor’s staff, and labour will be liable
to pay personal income taxes in Sri Lanka in respect of their salaries
and wages as are chargeable under the laws and regulations for the
time being in force, and the Contractor shall perform such duties in
regard to such deductions thereof as may be imposed on him by such
laws and regulations

Equipment, machinery, vehicles, materials, all accessories and all
other consumables to be used in the civil works, imported to Sri
Lanka by the contractor, will be exempt from custom duties subject to
the condition that all such equipment, machinery, vehicles, materials,
accessories and un-used consumables at the end of the contract will
be exported by the contractor.

The Contractor shall not disclose details of drawings furnished to him
and works on which he is engaged without the prior approval of the
Engineer in writing. No photograph of the works or any part thereof or
equipment employed thereon shall be taken or permitted by the
Contractor to be taken by any of his employees or any employees of
his sub-contractors without the prior approval of the Engineer in
writing and no such photographs shall be published or otherwise
circulated without the approval for the Engineer in writing.
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General Conditions

i |
Geneéral Provisions

141
Definitions

1141
The Contract

General Conditions

In the Conditions of Contract (“these Conditions"), which include Particular Conditions
and these General Conditions, the following words and expressions ghall have the
meanings stated. Words indicating persons of parties include corporations and other
legal entities, except where the context requires otherwise.

1.1.1.4

1.1.1.2

11143

1.1.1.4

1.1.1.5

1.1.1.6

y 6 5

“Contract' means the Contract Agreement, the Letter of Acceptance, the
Letter of Tender, these Conditions, the Specification, the Drawings, the
Schedules, and the further documents (if any) which are listed in the
Contract Agreement or in the Letter of Acceptance.

“Gontract Agreement” means the contract agreement (if any) referred to in
aub-Clause 1.8 [Contract Agreement].

“Letter of Acceptance’ means the letter of formal acceptance, signad by
the Employer, of the Letter of Tender, including any annexed memoranda
comprising agreements between and signed by both Parties. If there is no
such letter of acceptance, the expression “Letter of Acceptance” means the
Coniract Agreement and the date of issuing of receiving the Letter of
Acceptance means the date of signing the Contract Agreement.

«|_etter of Tender’ means the document entitied letter of tender, which was
completed by the Contractor and includes the signed offer to the Employer
for the Works.

“Specification” means the document entitied specification, as included in
the Contract, and any additions and modifications to the specification in
accordance with the Contract. Such document specifies the Works.

“Drawings” means the drawings of the Works, as included in the Contract,
and any additional and modified drawings issued by (or on behalf of) the
Employer in accordance with the Contract.

“gchedules’ means the document(s) entitled schedules, completed by the
Contractor and submitted with the Letter of Tender, as included in the
Contract. Such document may include the Bill of Quantities, data, lists, and
schedules of rates and/or prices.

“Tender’ means the Letter of Tender and 4l other documents which the
Contractor submitted with the Letter of Tender, as included in the Contract.

*Appendix to Tender' means the completed pages entitled appendix to
rander which are appended t0 and form part of the Letter of Tender.

“ill of Quantities” and “Daywork Schedule” mean the documents 8O
named (if any) which are comprised in the Schedules.
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1.1.2
Parties and Persons

$1.1.3
Dates, Tests, Periods
and Completion

1.1.2:1

1.1.2.2

1.1.23

1.1.24

1.1.25

1.1.2.6

1127

1.1.2.8

11.2.9

11,240

1.1.3.1

1.1.32

1.1.33

‘Party” means the Employer or the Contractor, as the context requires.

‘Employer” means the person named as employer in the Appendix to
Tender and the legal successors in title to this person.

‘Contractor” means the person(s) named as contractor in the Letter of
Tender accepted by the Employer and the legal successors in title to this
person(s).

‘Engineer” means the person appointed by the Employer to act as the
Engineer for the purposes of the Contract and named in the Appendix to
Tender, or other person appointed from time to time by the Employer and
notified to the Contractor under Sub-Clause 3.4 [Replacement of the Engineer].

“Contractor's Representative” means the person named by the
Centractor in the Contract or appointed from time to time by the Contractor
under Sub-Clause 4.3 [Contractor’s Representative], who acts on behalf of
the Contractor.

“Employer's Personnel” means the Engineer, the assistants referred to in
Sub-Clause 3.2 [Delegation by the Engineer] and all other staff, labour and
other employees of the Engineer and of the Employer; and any other
personnel notified to the Contractor, by the Employer or the Engineer, as
Employer’s Personnel.

“"Contractor’s Personnel” means the Contractor’s Representative and all
personnel whom the Contractor utilises on Site, who may include the staff,
labour and other employees of the Contractor and of each Subcontractor:
and any other personnel assisting the Contractor in the execution of the Works.

“Subcontractor” means any person named in the Contract as a
subcontractor, or any person appointed as a subcontractor, for a part of the
Works; and the legal successors in title to each of these persons.

“DAB" means the person or three persons so named in the Contract, or
other person(s) appointed under Sub-Clause 20.2 [Appointment of the
Dispute Adjudication Board] or Sub-Clause 20.3 [Failure to Agree Dispute
Adjudication Board|

“FIDIC" means the Fédération Internationale des Ingénieurs-Conseils, the
international federation of consulting engineers.

‘Base Date” means the date 28 days prior to the latest date for submission
of the Tender.

‘Commencement Date” means the date notified under Sub-Clause 8.1
[Commencement of Works).

“Time for Completion” means the time for completing the Works or a
Section (as the case may be) under Sub-Clause 8.2 [Time for Completion),
as stated in the Appendix to Tender (with any extension under Sub-
Clause 8.4 [Extension of Time for Completion]), calculated from the
Commencement Date,

“Tests on Completion” means the tests which are specified in the Contract
or agreed by both Parties or instructed as a Variation, and which are carried

Conditions of Coniract for Construction
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1.1.3.6

1.1.3.7

1.1.3.8

1.1.3.8
1.1.4
Money and Payments 1.1.4.1

1.1.4.2

1.1.4.8

1144

1.1.45

1.1.4.8

11.4.7

Cieneral Condltions

out under Clause 9 [Tests on Completion] before the Works or a Section (as
the case may be) are taken over by the Employer.

“Taking-Over Certificate” means 2 certificate issued under Clause 10
(Employer's Taking Over).

“Tests after Completion” means the tests (if any) which are specified in the
Contract and which are carried out in accordance with the provisions of the
Particular Conditions after the Works or a Section (as the case may be) are
taken over by the Employer.

‘Defects Notification period” means the period for notifying defects in the
Works or a Section (as the case may be) under Sub-Clause 11.1
(Completion of Outstanding Work and Remedying Defects), as stated in the
Appendix to Tender (with any extension under Sub-Clause 11.3 [Extension
of Defects Notification Period)), calculated from the date on which the Works
or Section is completed as certified under Sub-Clause 10.1 [Taking Over of
the Works and Sections.

“Performance Certificate” means the certificate issued under Sub-
Clause 11.9 [Performance Certificate).

“day" means & calendar day and “year" means 365 days.

“Accepted Contract Amount” means the amount accepted in the Letter of
Acceptance for the execution and completion of the Works and the
remedying of any defects.

“Contract Price” means the price defined in Sub-Clause 14.1 [The
Contract Price), and includes adjustments in accordance with the Contract.

“Cost’ means 2ll expenditure reasonably incurred (or to be incurrad) by the
Contractor, whether on oOf off the Site, including overnead and similar
charges, but does not include profit.

“rinal Payment Certificate” means the payment certificate issued under
Sub-Clause 14.13 (Issue of Final Payment Certificate).

“Final Statement” means the statement defined in Sub-Clause 14.11
[Application for Final Payment Certificate].

“Foreign Cutrency” means a Currency in which part (or all) of the Contract
Price is payable, but not the Local Currency.

“Interim Payment Certificate” means a payment certificate issued under
Clause 14 [Contract Price and Payment], other than the Final Payment
Certificate.

“Local Currency” means the currency of the Country.

“Payment Certificate” means & payment certificate issued under Clause 14
[ Contract Price and Payment ].

«provisional Sum” means a sum (if any) which is specified in the Contract as
a provisional sum, for the execution of any part of the Works or for the supply
of Plant, Materials or services under Sub-Clause 13.5 [Provisional Sums).
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1.1.5
Works and Goods

1.1.6
Other Definitions

1.1.4.11

1.1.4.12

1.1.5.1

1.1.6:2

115813

1.1.6.4

1.1.65

1.1.5.6

T 5T

1.1.5.8

1.1.6.1

1.1.6.2

1.1.6.3

‘Retention Money" means the accumulated retention moneys which the
Employer retains under Sub-Clause 14.3 [Application for Interim Payment
Certificates] and pays under Sub-Clause 14.9 [Payment of Retention
Money).

"Statement” means a statement submitted by the Contractor as part of an
application, under Clause 14 [Contract Price and Payment], for a payment
certificate.

‘Contractor's Equipment” means all apparatus, machinery, vehicles and
other things required for the execution and completion of the Works and the
remedying of any defects. However, Contractor's Equipment excludes
Temporary Works, Employer's Equipment (if any), Plant, Materials and any
other things intended to form or forming part of the Permanent Works.

“Goods” means Contraétor's Equipment, Materials, Plant and Temporary
Works, or any of them as appropriate.

*Materials” means things of all kinds (other than Plant) intended to form or
forming part of the Permanent Works, including the supply-only materials (if
any) to be supplied by the Contractor under the Contract.

“Permanent Works" means the permanent works to be executed by the
Contractor under the Contract.

“Plant” means the apparatus, machinery and vehicles intended to form or
forming part of the Permanent Works.

“Section” means a part of the Works specified in the Appendix to Tender as
a Section (if any).

“Temporary Works" means all temporary works of every kind (other than
Contractor's Equipment) required on Site for the execution and completion
of the Permanent Works and the remedying of any defects,

“Works" mean the Permanent Works and the Temporary Works, or either of
them as appropriate.

“Contractor’'s Documents” means the calculations, computer programs
and other software, drawings, manuals, models and other documents of
a technical nature (if any) supplied by the Contractor under the
Contract,

‘Country” means the country in which the Site (or most of it) is located,
where the Permanent Works are to be executed.

‘Employer’s Equipment" means the apparatus, machinery and vehicles (if
any) made available by the Employer for the use of the Contractor in the
execution of the Works, as stated in the Specification; but does not include
Plant which has not been taken over by the Employer.

“Force Majeure” is defined in Clause 19 [Force Majeurg).

‘Laws” means all national (or state) legislation, statutes, ordinances and
other laws, and regulations and by-laws of any legally constituted public
authority.

) .) Condiitions of Contract for Construction
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1166 “Performance Security” means the security (or securities, if any) under
Sub-Clause 4.2 [Performance Security}.

1187 “Site" means the places where the Permanent Works are to be executed
and to which Plant and Materials are 1o be delivered, and any other places
as may be specified in the Contract as forming part of the Site.

1188 "Unforeseeable” means not reasonably foreseeable by an experienced
contractor by the date for submission of the Tender.

1169 ‘Varation" means any change to the Works, which is instructed or
approved as a variation under Clause 13 [Variations and Adjustments].

12 = S
Inzerpretation In the Contract, except where the context requires otherwise:

(@  words indicating one gender include all genders,;

(b)  words indicating the singular also include the plural and words indicating the
plural also include the singular,

lc) provisions including the word “agree”, “agreed” oOr “agreement” require the
agreement to be recorded in writing, and

(d) ‘“written” or “in writing" means hand-written, type-written, printed or
electronically made, and resulting in a permanent record.

The marginal words and other headings shall not be taken into consideration in the

interpretation of these Conditions.

1.8 =
Communications Wherever these Conditions provide for the giving or issuing of approvals, certificates,
consents, déeterminations, notices and requests, these communications shall be:

{8  in writng and delivered by hand (against receipt), sent by mail or courier, or
transmitted using any of the agreed systems of electronic transmission as
stated in the Appendix to Tender; and

(o)  delivered, sentor transmitted to the address for the recipient's communications
as stated in the Appendix to Tender. However:

(i) if the recipient gives notice of another address, communications shall
thereafter be delivered accordingly; and

@)  if the recipient has not stated otherwise when requesting an approval or
consent, it may be sent to the address from which the request was
issued.

Approvals, certificates, consents and determinations shall not be unreasonably

withheld or delayed. When a certificate is issued to a Party, the certifier shall send a

copy to the other Party. When a notice is issued to a Party, by the other Party or the

Engineer, a copy shall be sent to the Engineer or the other Party, as the case may

be.

1.4 —t
Law and Language The Contract shall be governed by the law of the country (or other jurisdiction) stated

j¢1in the Appendix to Tender.

f}‘ﬂc?\é_ra are versions of any part of the Contract which are written in more than one
language, the version which is in the ruling language stated in the Appendix to Tender

shall prevail.
: M
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The language for communications shall be that stated in the Appendix to Tender. If no
language is stated there, the language for communications shall be the language in
which the Contract (or most of it) is written.

1.5
Priority of Documents

The documents forming the Contract are to be taken as mutually explanatory of one
another. For the purposes of interpretation, the priority of the documents shall be in
accordance with the following sequence:

(a) the Contract Agreement (if any),

(b) the Letter of Acceptance,

(c) the Letter of Tender,

(d) the Particular Conditions,

(e) these General Conditions,

( the Specification,

(@) the Drawings, and

(h) the Schedules and any other documents forming part of the Contract,

If an ambiguity or discrepancy is found in the documents, the Engineer shall issue any
necessary clarification or instruction.

1.6

Contract Agreement

The Parties shall enter into a Contract Agreement within 28 days after the Contractor
receives the Letter of Acceptance, unless they agree otherwise. The Contract
Agreement shall be based upon the form annexed to the Particular Conditions. The
costs of stamp duties and similar charges (if any) imposed by law in connection with
entry into the Contract Agreement shall be borne by the Employer.

1.7 —
Assignment

Neither Party shall assign the whole or any part of the Contract or any benefit or
interest in or under the Contract. However, either Party:

(@)  may assign the whole or any part with the prior agreement of the other Party,
at the sole discretion of such other Party, and

(b)  may, as security in favour of a bank or financial institution, assign its right to any
monays due, or to become due, under the Contract.

1.8

Care and Supply of
Documents

St d l

The Specffication and Drawings shall be in the custody and care of the Employer.
Unless otherwise stated in the Contract, two copies of the Contract and of each
subsequent Drawing shall be supplied to the Contractor, who may make or request
further copies at the cost of the Contractor,

Each of the Contractor's Documents shall be in the custody and care of the
Contractor, unless and until taken over by the Employer. Unless otherwise stated in
the Contract, the Contractor shall supply to the Engineer six copies of each of the
Contractor's Documents.

The Contractor shall keep, on the Site, a copy of the Contract, publications named in
the Specification, the Contractor’s Documents (if any), the Drawings and Variations
and other communications given under the Contract. The Employer's Personnel shall

U¢ihave the right of access to all these documents at all reasonable times.

‘azarty becomes aware of an error or defect of a technical nature in a document
which was prepared for use in executing the Works, the Party shall promptly give
10tice to the other Party of such error or defect.

Conditions ¢f Contract for Construction
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1.9 The Contractor shall give notice to the Engineer whenever the Works are likely to be

Dsiayed Drawings or delayed or disrupted if any necessary drawing or instruction is not issued to the

instructions Contractor within a particular time, which shall be rsasonable. The notice shall include
details of the necessary drawing of instruction, details of why and by when it should
be issued, and details of the nature and amount of the delay or disruption likely to be
suffered if it is late.

Ii the Contractor suffers delay and/or incurs Cost as a result of a failure of the Engineer
to issue the notified drawing or instruction within a time which is reasonable and is
spacified in the notice with supporting detalils, the Contractor shall give a further notice

t0 the Engineer and shall be entitied subject to Sub-Clause 20.1 [Contractor’s Claims} to:

fa)  an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion}, and

) payment of any such Cost plus reascnable profit, which shall be inciuded in the
Contract Price.

After receiving this further notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.

However, if and to the extent that the Engineer’s failure was caused by any error or
delay by the Contractor, including an error in, or delay in the submission of, any of the
Contractor's Documents, the Contractor shall not ba entitled to such extension of
time, Cost or profit. '

110

Employer's Use of As between the Parties, the Contractor shall retain the copyright and other intellectual
Contractor’s Documenits  property rights in the Contractor's Documents and other design documents made by
(or on behalf of) the Contractor.

The Contractor shall be deemed (by signing the Contract) to give to the Employer a
non-terminable transferable non-exclusive royalty-free licence to copy, use and
communicate the Contractor’s Documents, including making and using modifications
of them. This licence shal:

@  apply throughout the actual or intended working life (whichever is longer) of the
relevant parts of the Works,

(b) entitle any person in proper possession of the relevant part of the Works to
copy, use and cominunicate the Contractor's Documents for the purposes of
completing, operating, maintaining, altering, adjusting, repalring and
demolishing the Works, and

) in the case of Contractor's Documents which are in the form of computer
programs and other software, permit their use on any computer on the Site and
other places as envisaged by the Contract, including replacements of any
computers supplied by the Contractor.

The Contractor’s Documents and other design documents made by (or on behalf of)
the Contractor shall not, without the Contractor’s consent, be used, copied or
communicated to a third party by (or on behalf of) the Employer for purposes other
than those permitted under this Sub-Clause.

" ——
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Centractor's Usg:'dfé{f ‘;getween the Parties, the Employer shall retain the copyright and other intellectual
Employer’s Dootur%r‘ht roperty rights in the Specification, the Drawings and other documents made by (or
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on behalf of) the Employer. The Contractor may, at his cost, copy, use, and obtain
‘_com'mun‘rcaﬁon of these documents for the purposes of the Contract. They shall not,

J yw

T

¥l

e Sy Y
General Conditicns el 2 5



without the Employer’s consent, be copied, used or communicated to a third party by
the Contractor, except as necessary for the purposes of the Contract.

112
Confidential Details

The Contractor shall disclose all such confidential and other information as the
Engineer may reasonably require in order to verify the Contractor’s compliance with
the Contract.

1.13
Compliance with Laws

The Contractor shall, in performing the Contract, cornply with applicable Laws. Unless
otherwise stated in the Particular Conditions:

(@  the Employer shall have obtained (or shall obtain) the planning, zoning or similar
permission for the Permanent Works, and any other permissions described in
the Specification as having been (or being) obtained by the Employer; and the
Employer shall indemnify and hold the Contractor harmless against and from
the consequences of any failure to do so; and

(o)  the Contractor shall give all notices, pay all taxes, duties and fees, and obtain
all permits, licences and approvals, as required by the Laws in relation to the
execution and completion of the Works and the remedying of any defects; and
the Contractor shall indemnify and hold the Employer harmless against and
from the consequences of any failure to do so.

1.14

Joint and Several
Liability

The
21
Right of Access to
the Site
8

If the Contractor constitutes (under applicable Laws) a joint venture, consortium or
other unincorporated grouping of two or more persons:

(@  these persons shall be deemed to be jointly and severally liable to the Employer
for the performance of the Contract:

(o)  these persons shall notify the Employer of their leader who shall have authority
to bind the Contractor and each of these persons: and

(c)  the Contractor shall not alter its composition or legal status without the prior
consent of the Employer,

éﬁployer

The Employer shall give the Contractor right of access to, and possession of, all parts
of the Site within the time (or times) stated in the Appendix to Tender. The right and
possession may not be exclusive to the Contractor. If, under the Contract, the
Employer is required to give (to the Contractor) possession of any foundation,
structure, plant or means of access, the Employer shall do so in the time and manner
stated in the Specification. However, the Employer may withhold any such right or
possession until the Performance Security has been received.

If no such time is stated in the Appendix to Tender, the Employer shall give the
Contractor right of access to, and possession of, the Site within such times as may
be required to enable the Contractor to proceed in accordance with the programme
submitted under Sub-Clause 8.3 [Programmel.

if4he Contractor suffers delay and/or incurs Cost as a result of a failure by the
Igﬁ'iéloyer to give any such right or possession within such time, the Contractor shall

ve ‘notice to the Engineer and shall be entitied subject to Sub-Clause 20.1
[Contractor’s Claims] to:

A

Conditions of Contract for Construction
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1) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completioni, and

() payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or datermine these matters.

However, If and to the extent that the Employer's failure was caused by any error of
deiay by the Contractor, including an error in, Of delay in the submission of, any of the
Contractor's Documents, the Contractor shall not be entitied to such extension of
time, Cost or proiit.

2.2 P e e TR etk — e ———— e — -
Permits, Licences of The Employer shall (where he is in a nosition to do s0) provide reasonable assistance
Approvals to the Contractor at the request of the Contractor:
(@) by obtaining copies of the Laws of the Country which are relevant to the
Contract but are not readily available, and
oy forthe Contractor's applications for any permits, licences of approvals reguired
py the Luws of the Country:
0] which the Contractor is required to obtain under Sub-Clause 113
[Compliance with Lawsl,
(i)  forthe delivery of Goods, including ciearance through customs, anc
(i, for the export of Contractor's Equipment when it is removed from the Site.
2_",. —_ e —
Employar's Personnel The Employer snall be responsible for ensuring that the Employer's Personnel and the
Employer’s other contractors on the Site:
(a)  co-operate with the Contractor's efforts under Sub-Clause 4.6 [Co-operation],
and
() takeactions similar to those which the Contractor is required to take under sub-
paragraphs (a), (0) and (c) of Sub-Clause 4.8 [Safety Procedures) and under
Sub-Clause 4.18 [Protection of the Environment].
04 ————— S L O I—————
Employer’s Financial The Employer shal submi, within 28 days after recelving any request from the
Arrangements Contractor, reasonable evidence that financial arrangements have been made and are
peing meintained which will enable the Employer to pay the Contract Price (as
estimated at that time) in accordance with Clause 14 [Contract Price and Payment). If
the Employer intends 10 make any material change 10 his financial arrangements, the
Employer shall give notice to the Gontractor with detailed particulars.
2.‘!.) S i, i e T R e T ___-_._,___._.____________-—-———-
Employer’s Claims If the Employer considers himself to be entitied to any payment under any Clause of

these Conditions or otherwise in connection with the Contract, and/or to any extension
of the Defects Notification Period, the Employer or the Engineer shall give notice and
particulars t0 the Contractor. However, notice is not required for payments due under
Sub-Clause 4.18 [Electricity, Water and Gas], under Sub-Clause 4.20 [Employer's
-4y hrEquipment and Free-Issue Material), or for other services requested by the Contractor.

ﬁ&botice shall be given as soon as practicable after the Employer became aware of
e event of circumstances giving fise to the claim. A notice relating to any extension
£ the Defects Notification Period shall be given before the expiry of such period.

- %
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3.1

The particulars shall specify the Clause or other basis of the claim, and shall include
substantiation of the amount and/or extension to which the Employer considers
himself to be entitled in connection with the Contract. The Engineer shall then proceed
in accordance with Sub-Clause 3.5 [Determinations] to agree or determine (i) the
amount (if any) which the Employer is entitled to be paid by the Contractor, and/or
(ii) the extension (if any) of the Defects Notification Period in accordance with Sub-
Clause 11.3 [Extension of Defects Notification Period).

This amount may be included as a deduction in the Contract Price and Payment
Certificates. The Employer shall only be entitled to set off against or make any
deduction from an amount certified in a Payment Certificate, or to otherwise claim
against the Contractor, in accordance with this Sub-Clause.

Engineer’s Duties and The Employer shall appoint the Engineer who shall carry out the duties assigned to

Authority

him in the Contract. The Engineer's staff shall include suitably qualified engineers and
other professionals who are competent to carry out these duties,

The Engineer shall have no authority to amend the Contract.

The Engineer may exercise the authority attributable to the Engineer as specified in or
necessarily to be implied from the Contract. If the Engineer is required to obtain the
approval of the Employer before exercising a specified authority, the requirements shall
De as stated in the Particular Conditions. The Employer undertakes not to impose
further constraints on the Engineer’s authority, except as agreed with the Contractor,

However, whenever the Engineer exercises a specified authority for which the
Employer's approval is required, then (for the purposes of the Contract) the Employer
shall be deemed to have given approval.

Except as otherwise stated in these Conditions:

(@)  whenever carrying out duties or exercising authority, specified in or implied by
the Contract, the Engineer shall be deemed to act for the Employer;

(b)  the Engineer has no authority to relieve either Party of any duties, obligations or
responsibilities under the Contract; and

(©)  any approval, check, certificate, consent, examination, inspection, instruction,
notice, proposal, request, test, or similar act by the Engineer (including absence
of disapproval) shall not relieve the Contractor from any responsibility he has
under the Contract, including responsibility for errors, omissions, discrepancies
and non-compliances,

3.2

Delegation by the The Engineer may from time to time assign duties and delegate authority to assistants,

Engineer

10

and may also revoke such assignment or delegation. These assistants may include a
resident engineer, and/or independent inspectors appointed to inspect and/or test
items of Plant and/or Materials. The assignment, delegation or revocation shall be in
Sowiiting and shall not take effect until copies have been received by both Parties,
qu@(hqever, unless otherwise agreed by both Parties, the Engineer shall not delegate the
a‘uﬁ@nty to determine any matter in accordance with Sub-Clause 3.5 [Determinations).

&éﬁsfétants shall be suitably qualified persons, who are competent to carry out these
Conditions of Contract for Construction
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duties and oxercise this authority, and who are fluent in the language for
communicetions defined in Sub-Clause 1.4 [Law and Languagel.

Each assistant, to whom duties have been assigned or authority has been delegated,

nall only be authorised to issue instructions to the Contractor to the extent defined
by the delegation. Any approval, check, certificate, consent, examination, inspection,
instruction, notice, proposal, request, test, or similar act by an assistant, in
ancordance with the delegation, shall have the same effect as though the act had
been an act of the Engineer. However:

(@ any failure to disapprove any work, Plant or Materials shall not constitute
approval, and shall therefore not prejudice the right of the Engineer t0 reject the
work, Plant or Materials;

) if the Contractor questions any datermination or instruction of an assistant, the
Contractor may refer the rnatter 1o the Engineer, who shall promptly confirm,
raverse or vary the determination or instruction.

3.3 - — -

Instructions of the The Engineer may issue to the Contractor (at any time) instructions and additional

Engineer or modified Drawings which may be necessary for the execution of the Works and
the remedying of any defects, all in accordance with the Contract. The Contractor
shall only take instructions from the Engineer, or from an assistant to whem the
appropriaie authority has been delegated under this Clause. If an instruction
constitutes a Variation, Clause 13 [Variations and Adjustments] shall apply.

The Contractor shall comply with the instructions given by the Engineer or delegated
assistant, on any matter related to the Contract. Whenever practicable, their
instructions shail be given in writing. If the Engineer or a delegated assistant:

(@) givesan oral instruction,

(o) receives a written confirmation of the instruction, from (or on behalf of) the
Contracior, within two working days after giving the instruction, and

() does not reply by issuing a written rejection and/or instruction within two
working days after receiving the confirmation,

then the confirmation shall constitute the written instruction of the Engineer or
delegated assistant {as the case may be).

3.4

Replacement of the If the Employer intends to replace the Engineer, the Employer shall, not less than 42
Engineer days before the intended date of replacement, give notice to the Contractor of the
name, address and relevant experience of the intended replacement Engineer.
‘The Employer shall not replace the Engineer with a person against whom the
Contractor raises reasonable objection by notice to the Employer, with supporting

particulars.

e e

:.3'5 Y e =

Determinations Whenever these Conditions provide that the Enginesr shall proceed in accordance
with this Sub-Clause 3.5 to agree or determine any matter, the Engineer shall consult
with each Party inan endeavour to reach agreement. If agreement is not achieved, the
Engineer shall make & fair determination in accordance with the Contract, taking due

- i1;yegard of all relevant circumstances.

F

T EiEngineer shall give notice t0 both Parties of each agreement or determination, with
st;pq,brting particulars. Each Party shall give effect to each agreement or determination

nless and until revised under Clause 20 [Claims, Disputes and Arbitration].

29 | ’)Mj"
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47
Thé;i;;%gntractor
4.1

Contractor's General The Contractor shall design (to the extent specified in the Contract), execute and
Obligations complete the Works in accordance with the Contract and with the Engineer’s
instructions, and shall remedy any defects in the Works.

The Contractor shall provide the Plant and Contractor's Documents specified in the
Contract, and all Contractor’s Personnel, Goods, consumables and other things and
services, whether of a temporary or permanent nature, required in and for this design,
execution, completion and remedying of defects.

The Contractor shall be responsible for the adequacy, stability and safety of all Site
operations and of all methods of construction. Except to the extent specified in the
Contract, the Contractor () shall be responsible for all Contractor's Documents,
Temporary Works, and such design of each item of Plant and Materials as is required
for the item to be in accordance with the Contract, and (i) shall not otherwise be
responsible for the design or specification of the Permanent Works.

The Contractor shall, whenever required by the Engineer, submit details of the
arrangements and methods which the Contractor proposes to adopt for the execution
of the Works. No significant alteration to these arrangements and methods shall be
made without this having previously been notified to the Engineer.

If the Contract specifies that the Contractor shall design any part of the Permanent
Works, then unless otherwise stated in the Particular Conditions:

(@  the Contractor shall submit to the Engineer the Contractor's Documents for this
part in accordance with the procedures specified in the Contract:

(b)  these Contractor's Documents shall be in accordance with the Specification
and Drawings, shall be written in the language for communications defined in
Sub-Clause 1.4 [Law and Language], and shall include additional information
required by the Engineer to add to the Drawings for co-ordination of each
Party's designs;

(c)  the Contractor shall be responsible for this part and it shall, when the Works are
completed, be fit for such purposes for which the part is intended as are
specified in the Contract: and

(d)  prior to the commencement of the Tests on Completion, the Contractor shall
submit to the Engineer the “as-built” documents and operation and
mainienance manuals in accordance with the Specification and in sufficient
detail for the Employer to operate, maintain, dismantle, reassemble, adjust and
repair this part of the Works. Such part shall not be considered to be completed
for the purposes of taking-over under Sub-Clause 10.1 [Taking Over of the
Works and Sections] until these documents and manuals have been submitted
to the Engineer.

4.2

Performance Security The Contractor shall obtain (at his cost) a Performance Security for proper
il performance, in the amount and currencies stated in the Appendix to Tender. If an
) amount is not stated in the Appendix to Tender, this Sub-Clause shall not apply.

e=Contractor shall deliver the Performance Security to the Employer within 28 days
after receiving the Letter of Acceptance, and shall send a copy to the Engineer. The
~erformance Security shall be issued by an entity and from within a country (or other

Conditions of Contract for Construction
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jurisdiction) approved by the Employer, and shall be in the form annexed to the
oarticular Conditions or in another form approved by the Employer.

The Contractor shall ensure that the Performance Security is valid and enforceable until
the Contractor has executed and completed the Works and remedied any defects. If
the terms of the Performance Security specify its expiry date, and the Contractor has
not become entitied to receive the Performance Certificate by the date 28 days prior to
the expiry date, the Contractor shall extend the validity of the Parformance Security until
the Works have been completed and any defects have been remedied.

Tne Employer shall not make a claim under tha Performance Security, except for
amounts to which the Employer is entitled under the Contract in the event of:

(@ failure by the Contractor to extend the validiity of the Performance Security as
described in the preceding paragraph, in which event the Employer may claim
the full amount of the Performance Security,

o) failure bythe Contractor to pay the Employer an amount due, as either agreed
by the Contractor or determined under Sub-Clause 2 5 [Employer's Claims) or
Clause 20 [Claims, Disputes and Arbitration], within 42 days after this
agreement or determination,

{0 failure by the Contractor to remedy 2 default within 42 days after receiving the
Employer's notice requiring the default to be remedied, or

@  circumstances which entitle the Employer to termination under Sub-
Clause 15.2 {Terminatiori by Empioyer), irrespective of whether notice of
termination has been given.

The Employer shall indermnify and hold the Contractor harmless against and from all
damages, losses and expenses (including lega! fees and expenses) resulting from a
claim under the Performance Security to the extent to which the Employer was not
entitied to make the claim.

The Employer shall return the Performance Security 10 the Contractor within 21 days
after receiving a copy of the Performance Certificate.

e ———e

———
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Contractor’s The Coniractor shall appoint the Contractor's Fepresentative and shall give him all
Representative authority necessary to act on the Contractor's benhalf under the Contract.

Unless the Contractor's Representative is named in the Contract, the Contractor shall,
prior to the Commencement Date, submit to the Engineer for consent the name and
particulars of the person the Contractor proposes 10 appoint as Contractor's Repres-
entative. If consent is withheld or subsequently revoked, or if the appointed person fails
to act as Contractor's Representative, the Contractor shall similarly submit the name and
particulars of another suitable person for such appointment.

The Contractor shall not, without the prior consent of the Engineer, revoke the
appointment of the Contractor's Representative o appoint a replacement.

The whole time of the Contractor's Representative shall be given to directing the

Contractor's performance of the Contract. If the Contractor's Representative is 10 be

temporarily absent from the Site during the execution of the Works, @ suitable
e r;\_;g‘rgplacement person shall be appointed, subject 10 the Engineer's prior consent, and
: @ Engineer shall be notified accordingly.

- The bontraotor's Representative shall, on behalf of the Contractor, receive instructions
under Sub-Clause 3.3 [Instructions of the Engineer}.

Gerers! Conditions



The Contractor’s Representative may delegate any powers, functions and authority
to any competent person, and may at any time revoke the delegation. Any
delegation or revocation shall not take effect until the Engineer has received prior
notice signed by the Contractor’s Representative, naming the person and
specifying the powers, functions and authority being delegated or revoked.

The Contractor's Representative and all these persons shall be fluent in the
language for communications defined in Sub-Clause 1.4 [Law and Language).

4.4
Subcontractors The Contractor shall not subcontract the whole of the Works.

The Contractor shall be responsible for the acts or defaults of any Subcontractor, his

agents or employees, as if they were the acts or defaults of the Contractor Unless

otherwise stated in the Particular Conditions:

(@)  the Contractor shall not be required to obtain consent to suppliers of Materials,
or to a subcontract for which the Subcontractor is named in the Contract;

(b)  the prior consent of the Engineer shall be obtained to other proposed
Subcontractors;

(c)  the Contractor shall give the Engineer not less than 28 days' notice of the
intended date of the commencement of each Subcontractor’s work, and of the
commencement of such work on the Site; and

(d)  each subcontract shall include provisions which would entitle the Employer to
require the subcontract to be assigned to the Employer under Sub-Clause 4.5
(Assignment of Benefit of Subcontract] (if or when applicable) or in the event of
termination under Sub-Clause 15.2 [Termination by Employer].

45 —

Assignment of Benefit
of Subcontract

If a Subcontractor's obligations extend beyond the expiry date of the relevant Defects
Nofification Period and the Engineer, prior to this date, instructs the Contractor to
assign the benefit of such obligations to the Employer, then the Contractor shall do
s0. Unless otherwise stated in the assignment, the Contractor shall have no liability to
the Employer for the work carried out by the Subcontractor after the assignment
takes effect.

4.6
Co-operation

14

The Contractor shall, as specified in the Contract or as instructed by the Engineer,
allow appropriate opportunities for carrying out work to:

(@  the Employers Personnel,
(b)  any other contractors employed by the Employer, and
(c)  the personnel of any legally constituted public authorities,

who may be employed in the execution on or near the Site of any work not included
in the Contract.

Any such instruction shall constitute a Variation if and to the sxtent that it causes the
Contractor to incur Unforeseeable Cost, Services for these personnel and other
contractors may include the use of Contractor’s Equipment, Temporary Works or

access arrangements which are the responsibility of the Contractor.

'ff,é?;.;under the Contract, the Employer is required to give to the Contractor possession

_gf'_i_'g_'lny foundation, structure, plant or means of access in accordance with
Contractor’s Documents, the Contractor shall submit such documents to the
Engineer in the time and manner stated in the Specification.

Conditions of Contract for Construction
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4.7 The Contractor shall set out the Works in rolation to original points, lines and levels of

Setting Out refarence speciiied in the Contract or notified by the Engineer. The Contractor shall be
respaonsible for the correct positioning of all parts of the Works, and shall rectify any
error in the positions, levels, dimensions or alignment of the Works.

The Employer shall be responsible for any errors in these specified or notified items of
reference, out the Contractor shall use reasonable efforts to verify their accuracy
before they are used.

If tho Contractor suffers delay and/or incurs Cost from executing work which was
necessitated by an error in these tems of reference, and an experienced contractor
could not reascnably have discovered such error and avoided this delay and/or Cost,
‘e Contractor shall give notice to the Engineer and shall be entitled subject to Sub-
Clause 20.1 [Contractor's Claims] 10:

@  an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion), and

()  payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine () whether and (if so) to what
extent the error could not reasonably have been discoverad, and (i) the matters
described in sub-paragraphs (a) and (b) above related to this extent.

48 —=

Safety Procedures The Contractor shalt:

(@)  complywith al applicable safety regulations,

)  take care for the safety of all persons entitled to be on the Site,

(©) use reasonable offorts to keep the Site and Works clear of unnecessary
obstruction so as to avoid danger to these persons,

(d)  provide fencing, lighting, guarding and watching of the Works until completion
and taking over under Clause 10 [Employer’s Taking Over}, and

(e)  provide any Temparary Works (including roadways, footways, guards and
fences) which may be necessary, because of the execution of the Works, for
the use and protection ¢f the public and of owners and occupiers of adjacent
land.

4.9 e
Quality Assurance The Contractor shall institute a quality assurance system to demonstrate compliance with

the recuirements of the Contract. Tne system shall be in accordance with the details
stated in the Contract. The Engineer shall be entitled to audit any aspect of the system.

Details of all procedures and compliance documents shall be submitted to the
Engineer for information hefore each design and execution stage is commenced.
When any document of a technical nature is issued to the Engineer, evidence of the
prior approval by the Contractor himself shall be apparent on the document itself.

Compliance with the quality assurance system shall not relieve the Contractor of any
of his duties, obligations or responsibilities under the Contract.

410 T,
Site Data

h __;Employer shall have made available to the Contractor for his information, prior to
'Lthée éase Date, all relevant data in the Employer's possession on sub-surface and
3 ydrological conditions at the Site, inciuding environmental aspects. The Employer
L
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shall similarly make available to the Contractor all such data which come into the
Employer's possession after the Base Date. The Contractor shall be responsible for
interpreting all such data.

To the extent which was practicable (taking account of cost and time), the Contractor
shall be deemed to have obtained all necessary information as to risks, contingencies and
other circumstances which may influence or affect the Tender or Works. To the same
extent, the Contractor shall be deemed to have inspected and examined the Site, its
suroundings, the above data and other available information, and to have been satisfied
before submitting the Tender as to all relevant matters, including (without limitation):

(@  the form and nature of the Site, including sub-surface conditions,

(b)  the hydrological and climatic conditions,

(c)  the extent and nature of the work and Goods necessary for the execution and
completion of the Works and the remedying of any defects,

(d)  the Laws, procedures and labour practices of the Country, and

(e)  the Contractor's requirements for access, accommadation, facilities, personnel,
power, tfransport, water and other services.

4.11

Sufficiency of the
Accepted Contract
Amount

The Contractor shall be deemed to:

(@ have satisfied himself as to the correctness and sufficiency of the Accepted
Contract Amount, and

(b)  have based the Accepted Contract Amount on the data, interpretations,
necessary information, inspections, examinations and satisfaction as to all
relevant matters referred to in Sub-Clause 4.10 [Site Data).

Unless otherwise stated in the Contract, the Accepted Contract Amount covers all the
Contractor’s obligations under the Contract (including those under Provisional Sums,
if any) and all things necessary for the proper execution and completion of the Works
and the remedying of any defects.

4.12

Unforeseeable Physical
Conditions

16

In this Sub-Clause, “physical conditions" means natural physical conditions and man-
made and other physical obstructions and pollutants, which the Contractor
encounters at the Site when executing the Works, including sub-surface and hydro-
logical conditions but excluding climatic conditicns.

If the Contractor encounters adverse physical conditions which he considers to have been
Unforeseeable, the Contractor shall give notice to the Engineer as soon as practicable.

This notice shall describe the physical conditions, so that they can be inspected by
the Engineer, and shall set out the reasons why the Contractor considers them io be
Unforeseeable. The Contractor shall continue executing the Works, using such proper
and reasonable measures as are appropriate for the physical conditions, and shall
comply with any instructions which the Engineer may give. If an instruction constitutes
a Variation, Clause 13 [Variations and Adjustments] shall apply.

If and to the extent that the Contractor encounters physical conditions which are Unfore-

~ seeable, gives such a notice, and suffers delay and/or incurs Cost due to these conditions,

2 Contractor shall be entitied subject to Sub-Clause 20.1 [Contractor’s Claims] to:

4 an extension of time for any such delay, if completion is or will be delayed,
- under Sub-Clause 8.4 [Extension of Time for Completion], and
payment of any such Cost, which shall be included in the Contract Price.

,3 4 Conditions of Contract for Construction
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After recelving such notice and inspecting and/or investigating these physical
conditions, the Engineer shall proczed in accordance with Sub-Clause 3.5
[Determinations] 1o agree of determine (i) whether and (if s0) to what extent these
physical conditions were Unforesecable, and (i) the matters described in sub-
paragraphs (a) and () above related to this extent.

However, before additional- Cost is finally agreed or determined under sub-
paragraph (i), the Engineer may also review whether other physical conditions in
similar parts of the Works (f any) were more favourable than could reasonably have
heen foreseen when the Contractor submitted the Tender. If and to the extent that
these more favourable conditions were encountered, the Engineer may proceed in
accordance with Sub-Clause 3.8 [Derarm."narions] to agree or determine the
reductions in Cost which were due 10 these conditions, which may be included (as
deductions) in the Contract Price and Payment Certificates. However, the net eifect of
all adjustmenis under sub-paragragh (b) and all these reductions, for all the physical
conditions encountered in similar parts of the Works, shall not result in a net reduction

in the Contract Price.

The Engineer may taike account of any evidence of the physical conditions foreseen
by the Contractor when submitting the Tender, which may be made available by the
Contractor, but shall not be bound by any such evidence.

413

Rights of Way and The Contractor shall bear ail costs and charges for special and/or temporary rights-
Sacilities - of-way which he may require, including those for access to the Site. The Contractor
shall also obtain, at his risk and cost, any additional facilities outside the Site which he

may require for the purposes of the Works.

414 : -

Avoidance of The Contractor shall not interfere unnecessariy or improperly with:
interference
(@  the convenience of the public, or
(o) the access to and use and occupation of all roads and footpaths, irres-

pective of whether they are public or in the possession of the Employer or of
others.

The Contractor shall indemnify and hold the Employer harmiess against and from all
damages, losses and expenses (including legal fees and expenses) resulting from any
such unnecessary or improper interference.

415

Access Route The Contractor shall be deemed to have been satisfied as to the suitability and
availability of access routes to the Site. The Contractor shall use reascnable efforts to
prevent any road or bridge from being damaged by the Contractor’s traffic or by the
Contractor’s Personnel. These efforts shall include the proper use of appropriate
yehicles and routes.

Except as otherwise stated in these Conditions:

(@) the Contractor shall (as between the Parties) be responsible for any
maintenance whicih may be required for his use of access routes;

the Contractor shall provide all necessary signs or directions along access
routes, and shall obtain any oermission which may be required from the
5 relevant authorities for his use of routes, signs and directions;

.[e) " the Employer shall not be responsible for any claims which may arise from the
S se or otherwise of any access route,

s ‘ o
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(d) the Employer does not guarantee the suitability or availability of particular
access routes, and ;

(6)  Costs due to non-suitability or non-availability, for the use required by the
Contractor, of access routes shall be borne by the Contractor.

4.16
Transport of Goods Unless otherwise stated in the Particular Conditions:

(@  the Contractor shall give the Engineer not less than 21 days' notice of the date
on which any Plant or a major item of other Goods will be delivered to the Site;

(b)  the Contractor shall be responsible for packing, loading, transporting, receiving,
unloading, storing and protecting all Goods and other things required for the
Works; and

(¢)  the Contractor shall indemnify and hold the Employer harmiess against and
from all damages, losses and expenses (including legal fees and expenses)
resulting from the transport of Goods, and shall negotiate and pay all claims
arising from their transport.

4147

Contractor's The Contractor shall be responsible for all Contractor's Equipment. When brought on

Equipment to the Site, Contractor's Equipment shall be deemed to be exclusively intended for the
execution of the Works. The Contractor shall not remove from the Site any major items
of Contractor's Equipment without the consent of the Engineer. However, consent
shall not be required for vehicles transporting Goods or Contractor's Personnel off
Site.

418

Protection of the The Contractor shall take all reasonable steps to protect the environment (both on and
Environment off the Site} and to limit damage and nuisance to people and property resuting from
poliution, naise and other results of his operations.

The Contractor shall ensure that emissions, surface discharges and effluent from the
Contractor’s activities shall not exceed the values indicated in the Specification, and
shall not exceed the values prescribed by applicable Laws.

419

Electricity, Water and The Contractor shall, except as stated below, be responsible for the provision of all
Gas power, water and other services he may require.

The Contractor shall be entitied to use for the purposes of the Works such supplies
of electricity, water, gas and other services as may be available on the Site and of
which details and prices are given in the Specification. The Contractor shall, at his risk
and cost, provide any apparatus necessary for his use of these services and for
measuring the quantities consumed.

The quantities consumed and the amounts due (at these prices) for such services
shall be agreed or determined by the Engineer in accordance with Sub-Clause 2.5
[Employer’'s Claims] and Sub-Clause 3.5 [Determinations)]. The Contractor shall pay
these amounts to the Employer.

4.20

Employer’s Equipgngﬁ_t'-fi'

"_},-'j!jl_jha Employer shall make the Employer's Equipment (if any) available for the use of the
and Free-Issue Material

Cantractor in the execution of the Works in accordance with the details, arrangements
aﬁa‘gprioes stated in the Specification. Unless otherwise stated in the Specification:

(ﬁ)' the Employer shall be responsible for the Employer's Equipment, except that
18
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4.2y ——
Progress Reports

Aenaral Conditons

by  the Contractor shall be responsible for each item of Employer's Equipment
whilst any of the Contractor's Personnel is operating it, driving it, directing it or
in possession or contro! of it.

The appropriate quantities and the amounts due (at such stated prices) for the use of
Employer's Equipment shali be agreed or determined by the Engineer in accordence
with Sub-Clause 2.5 {Employer’s Claims] and Sub-Clause 3.5 [Determinations]. The
Sontractor shall pay these amounts to the Employer.

The Employer shall supply, free of charge, the “free-issue materials” (if any) in
accordance with the details stated in the Specification. The Employer shall, at his risk
and cost, provide these materials at the time and place specified in the Contract. The
Contractor shall then visually inspect them, and shall promptly give notice to the
Engineer of any shortage, defect or default in thase materials. Unless otherwise
egreed by both Parties, the Emplover shall immediately rectify the notified shortage,
defect or default.

After this visual inspection, the free-issue materials shall coma under the care, custody
and control of the Contractor. The Contractor's obligations of inspecticn, care,
custody and control shall not relieve the Employer of liability for any shortage, defect
or default not apparent from a visual inspection.

Unless otherwise stated in the Particular Conditions, monthly progress reports shall be
prepared by the Contracior and submitted 10 the Engineer in six copies. The first
revort shall cover the period up to the end of the first calendar month following the
Commencement Date. Reports shall be submitted monthly therealter, each within 7
days after the iast day of the period to which it relates.

Reporting shall continue untl the Contractor has completed all work which is known to be
cuistanding at the completion date stated in the Taking-Over Certificate for the Works.

Each report shall include:

@) chartsand detailed descriptions of progress, including each stage of design (if
any), Contractor’s Documents, procurement, manufacture, delivery to Site,
construction, erection and testing; and including these stages for work by each
nominated Subcontractor (as defined in Clause 5 [Nominated Subcontractors),

(o) photographs showing the status of manufacture and of progress on the Site;

(o)  for the manufacture of sach main item of Plant and Materials, the name of the
manufacturer, manufacture location, percentage progress, and the actual or
expected dates of:

(i) commencement of manufacture,
(i)  Contractor's inspections,

iy tests, and

(v)  shipment and arrival at the Site;

(d the details described in Sub-Clause 6.10 [Records of Contractor's Personnel
and Equipment];

(e) copies of quality assurance documents, test results and certificates of

Materials;

- list of notices given under Sub-Clause 2.5 [Employer's Claims] and notices
Z. given under Sub-Clause 20.1 [Contractor's Claims};

" safety statistics, including details of any hazardous incidents and activities
relating to environmental aspects and public relations; and

27 e
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(h)  cornparisons of actual and planned progress, with details of any events or
circumstances which may jeopardise the completion in accordance with the
Contract, and the measures being (or to be) adopted to overcome delays.

4,22
Security of the Site

Unless otherwise stated in the Particular Conditions:

(@)  the Contractor shall be responsible for keeping unauthorised persons off the
Site, and

(b)  authorised persons shall be limited to the Contractor's Personnel and the
Employer’s Personnel; and to any other personnel notified to the Contractor, by
the Employer or the Engineer, as authorised personnel of the Employer's other
contractors on the Site.

4.23

Contractor's Operations
on Site

The Contractor shall confine his operations to the Site, and to any additional areas
which may be obtained by the Contractor and agreed by the Engineer as working
areas. The Contractor shall take all necessary precautions to keep Contractor's
Equipment and Contractor's Personnel within the Site and these additional areas, and
to keep them off adjacent land.

During the execution of the Works, the Contractor shall keep the Site free from ali
unnecessary obstruction, and shall store or dispose of any Contractor's Equipment or
surplus materials. The Contractor shall clear away and remove from the Site any
wreckage, rubbish and Temporary Works which are no longer required.

Upon the issue of a Taking-Over Certificate, the Contractor shall clear away and
remove, from that part of the Site and Works to which the Taking-Over Certificate
refers, all Contractor's Equipment, surplus material, wreckage, rubbish and Temporary
Works. The Contractor shall leave that part of the Site and the Works in a clean and
safe condition. However, the Contractor may retain on Site, during the Defects Notifi-
cation Period, such Goods as are required for the Contractor to fulfil obligations under
the Contract.

4.24 - o

Fossils

20

All fossils, coins, articles of value or antiquity, and structures and other remains or
items of geological or archaeological interest found on the Site shall be placed under
the care and authority of the Employer. The Contractor snall take reasonable
precautions to prevent Contractor's Personnel or other persons from removing or
damaging any of these findings.

The Contractor shall, upon discovery of any such finding, promptly give notice to the
Engineer, who shall issue instructions for dealing with it. If the Contractor suffers delay
and/or incurs Cost from complying with the instructions, the Contractor shall give a
further notice to the Engineer and shall be entitled subject to Sub-Clause 20.1
[Contractor’s Claims] to:

(@  an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and
(b)  payment of any such Cost, which shall be included in the Contract Price.

“jAfter receiving this further notice, the Engineer shall proceed in accordance with Sub-

use 3.5 [Determinations] to agree or determine these matters.

)
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B4

: ated Subcontractors

5.1

Definition of “nominated  In'the Contract, “nominated Subcontractor” means a Subcontractor:

Subcontractor"” .

(@  whois stated in the Contract as being a nominated Subcontractor, or

(o)  whom the Engineer, under Clause 13 |Variations and Adjustments], instructs
the Contractor to employ as a Subcontractor.

5.2

Objection to Nomination ~ The Contractor shall not be under any obligation to employ a nominated Subcontractor
against whom the Contractor raises reasonable objection by notice to the Engineer as
soon as practicable, with supporting particulars. An objection shall be deemed reasonable
if it arises from (among other things) any of the following matters, unless the Employer
agrees to indemnify the Contractor against and from the consequences of the matter:

(@) there are reasons to believe that the Subcontractor does not have sufficient
competence, resources or financial strength;

() the subcontract does not specify that the nominated Subcontractor shall
indemnify the Contractor against and from-any negligence or misuse of Goods
by the nominated Subcontractor, his agents and employees; or

(©)  the subcontract does not specify that, for the subcontracted work (including
design, if any), the nominated Subcontractor shall:

() undertake to the Contractor such obligations and liabilities as will enable
e the Contractor to discharge his obligations and liabilities under the
' Contract, and
i)  indemnify the Contractor against and from all obligations and liabilities
arising under or in connection with the Contract and from the
consequences of any failure by the Subcontractor to perform these
obligations or to fulfil these liabilities.

5.3 :

Payments to nominated  The Contractor shall pay to the nominated Subcontractor the amounts which the

Subcontractors Engineer certifies to be due in accordance with the subcontract. These amounts plus
other charges shall be included in the Contract Price in accordance with sub-
paragraph (b) of Sub-Clause 13.5 [Provisional Sums), except as stated in Sub-
Clause 5.4 [Evidence of Payments]. =y

5.4

Evidence of Payments Before issuing a Payment Certificate which includes an amount payable to a
nominated Subcontractor, the Engineer may request the Contractor to supply
reasonable evidence that the nominated Subcontractor has received all amounts due
in accordance with previous Payment Certificates, less applicable deductions for
retention or otherwise. Unless the Contractor:

(@)  submits this reasonable evidence to the Engineer, or
(b) () satisfies the Engineer in writing that the Contractor is reasonably
entitled to withhold or refuse to pay these amounts, and
LD Do, (@ submits to the Engineer reasonable evidence that the nominated
15\’3 4{:% € Subcontractor has been notified of the Contractor's entitlement,
(GIAE R

Kx}?ﬁ @F{ﬁ. n J the Employer may (at his sole discretion) pay, direct to the nominated
Y, Fsbcontractor, part or all of such amounts previously certified (iess applicable

""‘.\ tf-;‘:‘t‘ _ "w%}bq/l
3.‘1 Tt '7?‘1/
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6.1
Engagement of
Staff and Labour

deductions) as are due to the nominated Subcontractor and for which the Contractor
has failed to submit the evidence described in sub-paragraphs (a) or (b) above. The
Contractor shall then rapay, to the Employer, the amount which the nominated Sub-
contractor was directly paid by the Employer.

“And Labour

Except as otherwise stated in the Specification, the Contractor shall make
arrangements for the engagement of all staff and labour, local or otherwise, and for
their payment, housing, feeding and transport.

6.2

Rates of Wages and
Conditions of Labour

The Contractor shall pay rates of wages, and observe conditions of labour, which are not
lower than those established for the trade or industry where the work is carried out. If no
established rates or conditions are applicable, the Contractor shall pay rates of wages and
observe conditions which are not lower than the general level of wages and conditions
observed locally by employers whose trade or industry is similar to that of the Contractor.

6.3

Persons in the Service The Contractor shall not recruit, or attempt to recruit, staff and labour from amongst

of Employer the Employer's Personnel.

6.4

Labour Laws The Contractor shall comply with all the relevant labour Laws applicable to the
Contractor's Personnel, including Laws relating to their employment, health, safety,
welfare, immigration and emigration, and shall allow them all their legal rights.
The Contractor shall require his employees to obey all applicable Laws, including
those concerning safety at work.

6.5

Working Hours

6.6

No work shall be carried out on the Site on locally recognised days of rest, or outside
the normal working hours stated in the Appendix to Tender, unless:

(a)  otherwise stated in the Contract,

(b) the Engineer gives consent, or . .+

(¢) the work is unavoidable, or necessary for the protection of ife or property or for
the safety of the Works, in which case the Contractor shall immediately advise
the Engineer.

Facilities for Staff
and Labour

6.7

Except as otherwise stated in the Specification, the Contractor shall provide and
maintain all necessary accommodation and welfare facilities for the Contractor's
Personnel. The Contractor shall also provide facilities for the Employer’s Personnel as
stated in the Specification.

The Contractor shall not permit any of the Contractor's Personnel to maintain any
temporary or permanent living quarters within the structures forming part of the

é‘germanent Works.

Health and Safe‘ty ,

The Oontractor shall at all times take all reasonable precautions to maintain the health

e
Ths 5

\ g { anq safety of the Contractor's Personne:. iiv collaboration with local health authorities,
22 oic*
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the Contractor shall ensure that medical staff, first iaid facilities, sick bay and
ambulance senvice «e available at all times at the Site and at any accommodation for
Contractor's and Employer's Personnel, and that suitable arrangements are made for
all necessary welfare and hygiene requirements and for the prevention of epidemics.

The Contractor shall appoint an accident prevention officer at the Site, responsible for
maintaining safety and protection against accidents. This person shall be qualified for
this responsibility, and shall have the authority to issue instructions and take protective
measures to prevent accidents. Throughout the execution of the Works, the
Contractor shall provide whatever is required by this person to exercise this
responsibility and authority.

The Contractor shall send, to the Engineer, details of any accident as soon as
practicable after its occurrence. The Contractor shall maintain records and make
reports concerning health, safety and welfare of persons, and damage to property, as
the Engineer may reasonably require.

6.8

Contractor's
Superintendence

Throughout the execution of the Works, and as long thereafter as is necessary to fulfil
the Contractor's obligations, the Contractor shall provide all necessary super-
intendence to plan, arrange, direct, manage, inspect and test the work.

Superintendence shall be given by a sufficient number of persons having adequate
knowledge of the language for communications (defined in Sub-Clause 1.4 [Law and
Language]) and of the operations to be carried out (including the methods and
techniques required, the hazards likely to be encountered and methods of preventing
accidents), for the satisfactory and safe execution of the Works.

6.9

Contractor's
Personnel

The Contractor's Personnel shall be appropriately qualified, skilled and experienced in
_their respective trades or occupations. The Engineer may require the Contractor to

remove (or cause to be removed) any person employed on the Site or Works,
including the Contractor's Representative if applicable, who:

(a)
()

persists in any misconduct or lack of care,

carries out duties incompetently or negligently,

(c) fails to conform with any provisions of the Contract, or
(d) persists in any conduct which is prejudicial to safety, health, or the protection
=== of the environment.

If appropriate, the Contractor shall then appoint (or cause to be appointed) a suitable
replacement person.

6.10

Records of Contractor’s
Personnel and

The Contractor shall submit, to the Engineer, detalls showing the number of each
class of Contractor’s Personnel and of each type of Contractor's Equipment on the
Site. Detalls shall be submitted each calendar month, in a form approved by the
Engineer, until the Contractor has completed all work which is known to be
outstanding at the completion date stated in the Taking-Over Certificate for the
Works.

Equipment

8.1 ;

Disorderly Condugts
erly Con !;(15@

iy = ="

f

General Conditions

ﬁ}\\Contrar:tor shall at all times take all reasonable precautions to prevent any
{]@Mui, riotous or disorderly conduct by or amongst the Contractor’s Personnel,
nd fo preserve peace and prot~. .“an of persons and property on and near the

N
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Manner of Execution

| Pla%f, Materials aﬁd Workmanship

The Contractor shall carry out the manufecture of Plant, the production and
manufacture of Materials, and all other execution of the Works:

(@ in the manner (if any) specified in the Contract,

(b) - in a proper workmanlike and careful manner, in accordance with recognised
good practice, and

(¢)  with properly equipped facilties and non-hazardous Materials, except as
otherwise specified in the Contract.

7.2
Samples

The Contractor shall submit the following samples of Materials, and relevant
information, to the Engineer for consent prior to using the Materials in or for the Works:

(@  manufacturer’s standard samples of Materials and samples. specified in the
Contract, all at the Contractor's cost, and
(b)  additional samples instructed by the Engineer as a Variation.

Each sample shall be labelled as to origin and intended use in the Works.

7.3

Inspection

7.4

The Employer's Personnel shall at all reasonable times:

(@)  have full access to all parts of the Site and to all places from which natural
Materials are being obtained, and

(b)  during production, manufacture and construction (at the Site and elsewhere),
be entitled to examine, inspect, measure and test the materials and
workmanship, and to check the progress of manufacture of Plant and
production and manufacture of Materials.

The Contractor shall give the Employer’'s Personnel full opportunity to carry out
these activities, including providing access, facilities, permissions and safety
equipment. No such activity shall relieve the Contractor from any obligation or
responsibility.

The Contractor shall give notice to the Engineer whenever any work is ready and
before it is covered up, put out of sight, or packaged for storage or transport. The
Engineer shall then either carry out the examination, inspection, measurement or
testing without unreasonable delay, or promptly give notice to the Contractor that the
Engineer does not require to do so. If the Contractor fails to give the notice, he shall,
if and when required by the Engineer, uncover the work and thereafter reinstate and
make good, all at the Contractor’s cost.

Testing

24

This Sub-Clause shall apply to all tests specified in the Contract, other than the Tests
after Completion (if any),

The Conlractor shall provide all apparatus, assistance, documents and other

“olnformahon electricity, equipment, fuel, consumables, instruments, labour,

ma}enals and suitably qualified and experienced staff, as are necessary to carry out
'§pecsf ed tests efficiently. The Contractor shall agree, with the Engineer, the time

d place for the specified testing of any Plant, Matenals and other parts of the
rks

Conditions of Contract for Construction

oy Y

42



The Engineer may, under Clause 13 (Variations and Adjustments], vary the location or
details of specified tests, or instruct the Contractor to carry out additional tests. If these
varied or additional tests show that the tested Plant, Materials or workmanship is not
in accordance with the Contract, the cost of carrying out this Variation shall be borne
by the Contractor, notwithstanding other provisions of the Contract.

The Engineer shall give the Contractor not less than 24 hours' notice of the Engineer’s
intention to attend the tests. If the Engineer does not attend at the time and place
agreed, the Contractor may proceed with the tests, unless otherwise instructed by the
Engineer, and the tests shall then be deemed to have been made in the Engineer's
presence,

If the Contractor suffers delay and/or incurs Cost from complying with these
instructions or as a result of a delay for which the Employer is responsible, the
Contractor shall give notice to the Engineer and shall be entitied subject to Sub-
Clause 20.1 [Contractor's Claims] to:

(@) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion), and

()  payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.

The Contractor shall promptly forward to the Engineer duly certified reports of the tests.
When the specified tests have been passed, the Engineer shall endorse the Contractor's
test certificate, or issue a certificate to him, 1o that effect. If the Engineer has not
attended the tests, he shall be deemed to have accepted the readings as accurate.

7.5 i e e i S

Rejection If, as a result of an examination, inspection, measurement or testing, any Plant,
Materials or workmanship is found to be defective or otherwise not in accordance with
_the Contract, the Engineer may reject the Plant, Materials or workmanship by giving
notice to the Contractor, with reasons. The Contractor shall then promptly make good
the defect and ensure that the rejected item complies with the Contract.

If the Engineer requires this Plant, Materials or workmanship 10 be retested, the tests
shall be repeated under the same terms and conditions. If the rejection and retesting
cause the Employer to incur additional costs, the Contractor shall subject to Sub-
Clause 2.5 [Employer’s ‘Claims] pay these costs 10 the Employer.

e ————— SR

e _— =

Remedial Work Notwithstanding any previous test or certification, the Engineer may instruct the
Contractor to:

(@  remove from the Site and replace any Plant or Materials which is not in
accordanca with the Contract,

(o)  remove and re-execute any other work which is not in accordance with the
Contract, and

[c) execuie any work which is urgently required for the safety of the Works,

whether because of an accident, unforeseeable event of otherwise.

“Eh%@ontractor shall comply with the instruction within a reasonable time, which shall
i ba the time (if any) specified in the instruction, o immediately if urgency is snailied
inder sub-paragraph ().
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If the Contractor fails to comply with the instruction, the Employer shall be entitled to
employ and pay other persens to carry out the work. Except to the extent that the
Contractor would have been entitled to payment for the work, the Contractor shall
subject to Sub-Clause 2.5 [Employer's Claims] pay to the Employer all costs arising
from this failure.

7.7 .
Ownership of Plantand  Each item of Plant and Materials shall, to the extent consistent with the Laws of the
Materials Country, become the property of the Employer at whichever is the earlier of the
following times, free from liens and other encumbrances:
(@)  when it is delivered to the Site:
(b)  when the Contractor is entitied to payment of the value of the Plant and
Materials under Sub-Clause 8.10 [Payment for Plant and Materials in Event of
Suspension).
7.8 —
Royalties Unless otherwise stated in the Specification, the Contractor shall pay all royalties,
rents and other payments for:
(@)  natural Materials obtained from outside the Site, and
(b)  the disposal of material from demalitions and excavations and of other surplus
material (whether natural or man-made), except to the extent that disposal
areas within the Site are specified in the Contract.
Commencement, Delays and Suspension
8.1

Commencement of Works The Engineer shall give the Contractor rnot less than 7 days’ notice of the
Commencement Date. Unless otherwise stated in the Particular Conditions, the
Commencement Date shall be within 42 days after the Contractor receives the Letter
of Acceptance. -

The Contractor shall commence the execution of the Works as soon as is reasonably
practicable after the Commencement Date, and shall then proceed with the:Works
with due expedition and without delay.

82 —

Time for Compl;étion The Contractor shall complete the whole of the Works, and each Section (jf any),
within the Time for Completion for the Works or Section (as the case may be),
including:

(@  achieving the passing of the Tests on Completion, and

(b)  completing all work which is stated in the Contract as being required for the
Works or Section to be considered to be completed for the purposes of taking-
over under Sub-Clause 10.1 [Taking Over of the Works and Sections].

8.3

Programme "E}}i}p_e Contractor shall submit a detailed time Programme to the Engineer within 28 days
Tfér;‘ receiving the notice under Sub-Clause 8.1 [Commencement of Works]. The
@'@ctur shall also submit a revised programme whenever the previous programme
.Inconsistent with actual progress or with the Contractor's obligations, Each

""E)*rvqg'ramme shall include:

h Ll
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(@)  the order in which the Contractor intends to carry out the Works, including the
anticipated timing of each stage of design (if any), Contractor's Documents,
procurement, manufacture of Plant, delivery to Site, construction, erection and
testing,

()  eachof these stages for work by each nominated Subcontractor (as defined in
Clause 5 [Nominated Subcontractors]),

() the sequence and timing of inspections and tests specified in the Contract,
and '

(d)  asupporting report which includes:

0] a general description of the methods which the Contractor intends to
adopt, and of the major stages, in the execution of the Works, and

(i)  details showing the Contractor's reasonable estimate of the number of
each class of Contractor’s Personnel and of each type of Contractor’s
Equipment, required on the Site for each major stage.

Unless the Engineer, within 21 days after recelving a programme, gives notice to the
Contractor stating the extent to which it does not comply with the Contract, the
Contractor shall proceed in accordance with the programme, subject to his other
obligations under the Contract. The Employer's Personnel shall be entitied to rely upon
the programme when planning their activities.

The Contractor shall promptly give notice to the Engineer of specific probable future
events or circumstances which may adversely affect the work, increase the Contract
Price or delay the execution of the Works. The Engineer may require the Contractor
to submit an estimate of the anticipated effect of the future event or circumstances,
and/or a proposal under Sub-Clause 13.3 [Variation Procedure].

If, at any time, the Engineer gives notice to the Contractor that a programme fails (to
the extent stated) to comply with the Contract or to be consistent with actual progress
and the Contractor's stated intentions, the Contractor shall submit a revised
programme to the Engineer in accordance with this Sub-Clause.

8.4 e e B e e e S 1
Extension of Time for The Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims) to
Completion an extension of the Time for Completion if and to the extent that completion for the

purposes of Sub-Clause 10.1 [Taking Over of the Works and Sections) is or will be
delayed by any of the following causes:

(@  aVariation (unless an adjustment to the Time for Completion has been agreed
under Sub-Clause 13.3 [Variation Procedure)) or other substantial change in the
quantity of an item of work included in the Contract,

(b) acause of delay giving an entitlement to extension of time under a Sub-Clause
of these Conditions,

(©) exceptionally adverse climatic conditions,

(d) Unforeseeable shortages in the avallability of personnel or Goods caused by
epidemic or governrmental actions, or

(e) any delay, impediment or prevention caused by or attributable to the
Employer, the Employer’s Personnel, or the Employer’s other contractors on
the Site.

/f.the Contractor considers himself to be entitled to an extension of the Time for
t’;’éjf}pletion, the Contractor shall give notice to the Engineer in accordance with Sub-
Claisse 20.1 [Contractor's Claims]. When determining each extension of time under
Sub-Clause 20.1, the Engineer shall review previous determinations and may
! rdase, but shall not decrease, the total extension of time.

i

General Conditions S 4 5 27

A



8.5 :I
Delays Caused by
Authorities ’

If the following conditions apply, namely:

(@)  the Contractor has diligently followed the procedures laid down by the relevant
legally constituted public authorities in the Country,

(b)  these authorities delay or disrupt the Contractor’s work, and

()  the delay or disruption was Unforeseeable,

then this delay or disruption will be considered as a cause of delay under sub-
paragraph (b) of Sub-Clause 8.4 [Extension of Time for Completion].

8.6
Rate of Progress

If, at any time:

(@  actual progress is too slow to complete within the Time for Completion, and/or
(b)  progress has fallen (or will fall) behind the current programme under Sub-
Clause 8.3 [Programme),

other than as a result of a cause listed in Sub-Clause 8.4 [Extension of Time for
Completion), then the Engineer may instruct the Contractor to submit, under Sub-
Clause 8.3 [Programme], a revised programme and supporting report describing the
revised methods which the Contractor proposes to adopt in order to expedite
progress and complete within the Time for Completion.

Unless the Engineer notifies otherwise, the Contractor shall adopt these revised
methods, which may require increases in the working hours and/or in the numbers of
Contractor's Personnel and/or Goods, at the risk and cost of the Contractor. If these
revised methods cause the Employer to incur additional costs, the Contractor shall
subject to Sub-Clause 2.5 [Employer's Claims] pay these costs to the Employer, in
addition to delay damages (if any) under Sub-Clause 8.7 below,

8.7
Delay Damages

88 —

If the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion), the
Contractor shall subject to Sub-Clause 2.5 [Employer’s Claims] pay delay
damages to the Employer for this default, These delay damages shall be the sum
stated in the Appendix to Tender, which shall be paid for every day which shall
elapse between the relevant Time for Completion and the date stated in the
Taking-Over Certificate, However, the total amount due under this Sub-Clause
shall not exceed the maximum amount of delay damages (if any) stated in the
Appendix to Tender, S

These delay damages shall be the only damages due from the Contractor for
such default, other than in the event of termination under Sub-Clause 15.2
[Termination by Employer] prior to completion of the Works. These damages shall
not relieve the Contractor from his obligation to complete the Works, or from any
other duties, obligations or responsibilities which he may have under the
Contract.

Suspension of Work

28

— — e

The Engineer may at any time ir.struct the Contractor to suspend progress of
part or all of the Works. During such suspension, the Contractor shall protect,

store and secure such part or the Works against any deterioration, loss or

__‘_a_n’;ifnginaer may also notify the cause for the suspension. If and to the extent that
ﬁ,e cause is notified and is the responsibility of the Contractor, the following Sub-

lauses 3.2,8.10 and 8.11 shall not apply.
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8.9 If the Contractor suffers delay and/or incurs Cost from complying with the Engineer's

Consequencés of instructions under Sub-Clause 8.8 [Suspension of Work] and/or frem resuming the

Suspension work, the Contractor shall give notice to the Engineer and shall be entitled subject to
Sub-Clause 20.1 [Contractor’s Claims] to:

(@)  an extension of time for any such delay, if completion is or will.be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and
(b)  payment of any such Cost, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations) to agree or determine these matters.

The Contractor shall not be entitled to an extension of time for, or to payment of the
Cost incurred in, making good the consequences of the Contractor's faulty design,
workmanship or materials, or of the Contractor’s failure to protect, store or secure in
accordance with Sub-Clause 8.8 [Suspension of Work].

8.10
Payment for Plant and The Contractor shall be entitled to payment of the value (as at the date of suspension)
Materials in Event of of Plant and/or Materials which have not been delivered to Site, if:
Suspension
(@  the work on Plant or delivery of Plant and/or Materials has been suspended for
more than 28 days, and
() the Contractor has marked the Plant and/or Materials as the Employer's
property in accordance with the Engineer’s instructions.
8.11

Prolonged Suspension If the suspension under Sub-Clause 8.8 [Suspension of Work] has continued for more
than 84 days, the Contractor may request the Engineer's permission to proceed. If the
Engineer does not give permission within 28 days after being requested to do so, the
Contractor may, by giving notice to the Engineer, treat the suspension as an omission
under Clause 13 [Variations and Adjustments] of the affected part of the Works. If the
suspension affects the whole of the Works, the Contractor may give notice of
termination under Sub-Clause 16.2 [Termination by Contractor).

8.12
Resumption of Work After the permission or instruction to proceed is given, the Contractor and the
Engineer shall jointly examine the Works and the Plant and Materials affected by the
suspension. Tb_e‘_gam'ra'cfor shall make good any deterioration or defect in or loss of
the Works or Plant or Materials, which has occurred during the suspension.
ts7on Completion
9.1

Contractor’s Obligations  The Contractor shall carry out the Tests on Cornpletion in accordance with this
Clause and Sub-Clause 7.4 [Testing), after providing the documents in accordance
with sub-paragraph (d) of Sub-Clause 4.1 [Contractor’s General Obligations].

The Contractor shall give to the Engineer not less than 21 days' notice of the date
seiafter which the Conlractor will be ready to carry out each of the Tests on

i

Gmpletion. Unless otherwise agreed, Tests on Completion shall be carried out
1@? 14 days after this date, on such day or days as the Engineer shall instruct.

!
In’ considering the results of the Tests on Completion, the Engineer shall make

5 7k
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allowances for the effect of any use of the Works by the Employer on the performance
or other characteristics of the Works. As soon as the Works, or a Section, have
passed any Tests on Completion, the Contractor shall submit a certified report of the
results of these Tests to the Engineer.

9.2

Delayed Tests If the Tests on Completion are being unduly delayed by the Employer, Sub-Clause 7.4
[Testing] (fifth paragraph) and/or Sub-Clause 10.3 [Interference with Tests on
Completion] shall be applicable. ‘

If the Tests on Completion are being unduly delayed by the Contractor, the Engineer
may by notice require the Contractor to carry out the Tests within 21 days after
receiving the notice. The Contractor shall carry out the Tests on such day or days within
that period as the Contractor may fix and of which he shall give notice to the Engineer.

If the Contractor fails to carry out the Tests on Completion within the period of
21 days, the Employer's Personnel may proceed with the Tests at the risk and cost of
the Contractor. The Tests on Completion shall then be deemed to have been carried
out in the presence of the Contractor and the results of the Tests shall be accepted
as accurate.

9.3 =

Retesting If the Works, or a Section, fail to pass the Tests on Completion, Sub-Clause 7.5
[Rejection] shall apply, and the Engineer or the Contractor may require the failed Tests,
and Tests on Completion on any related work, to be repeated under the same terms
and conditions,

9.4

Failure to Pass Tests on  If the Works, or a Section, fail'to pass the Tests on Completion repeated under Sub-
Completion Clause 9.3 [Retesting], the Engineer shall be entitled to:

(@)  order further repetition of Tests on Completion under Sub-Clause 9.3;

(b)  if the failure deprives the Employer of substantially the whole benefit of the
Works or Section, reject the Works or Section (as the case may be), in which
event the Employer shall have the same remedies as. are provided in sub-
paragraph (c) of Sub-Clause 11.4 [Failure to Remedy Defects]; or

()  lssue a Taking-Over Certificate, if the Employer so requests.

", In the event of sub-paragraph (c), the Contractor shall proceed in accordance with all
- LT other obligations under the Contract, and the Contract Price shall be reduced by such
amount as shall be appropriate to cover the reduced value to the Employer as a result
of this failure. Unless the relevant reduction for this failure is stated (or its method of
calculation is defined) in the Contract, the Employer may require the reduction to be
(i) agreed by both Parties (in full satisfaction of this failure only) and paid before this
Taking-Over Certificate is issued, or (i) determined and paid under Sub-Clause 2.5
[Employer’s Claims) and Sub-Clause 3.5 [Determinations).

Err;;?loyei"s Taking Over

10.1 Prn
Taking Over of the:
Works and Sec@’rfs

::}i@pt as stated in Sub-Clause 9.4 [Failure to Pass Tests on Completion, the Works
;shallibe taken over by the Employer when () the Works have been completed In
-accofdance with the Contract, including the matters described in Sub-Clause 8.2
r'[:ﬁ'mé for Completion] and except as allowed in sub-paragraph (@) below, and (i) a
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Taking-Over Certificate ior the \Works has been issued, or is deemed to have been
iesued in accordance with this Sub-Clause.

The Contractor may apply by notice to the Engineer for a Taking-Over Cartificate not
earlier than 14 days before the Woiks will, in the Contractor's opinion, be complete
and ready for taking over. If the Works are divided into Sections, the Contracter may
similarly apply for & Taking-Over Certificate for each Section.

The Engineer shall, within 28 days «fter receiving the Contractor’s application:

(@)  lssue the Taking-Over Certificate to the Contractor, stating the date on which
the Works or Section were completed in accordance with tha Contract, except
for any minor outstanding work and defects which will not substantially affect
the use of the Works or Section for their intended purpose (either until or whilst
this work is completed and these defects are remedied); or

)  reject the appiication, giving reasons and specifying the work required to be
done by the Contractor to enable the Taking-Over Certificate to be issued. The
Contractor shall then complete tis work before issuing a further notice under
this Sub-Clausa.

If the Engineer fals either 10 issue the Taking-Over Certificate or to reject the
Contractor's application within the period of 28 days, and if the Works or Section
(as the case may be) are substantially in accordance with the Contract, the Taking -
Over Certificate shall be deemed to have been issued on the last day of that

period.
10.2
Taking Over The Engineer may, at the sole discretion of the Employer, issue a Taking-Over
of Parts of the Works Certificate for any part of the Parmanent Works.

The Employer shall not use any part of the Works (cther than as a temporary
measure which is either specified in the Contract or agreed by both Parties) uniess
and until the Engineer has issued a Taking-Over Certificate for this part. However, if
the Employer does use any part of the Works before the Taking-Over Certificate is
iesued:

(&) the part whichis used shall be deemed to have been taken over &s from the
date on which it is used,

)  the Contractor shall cease to be liable for the care of such part as from this
date, when responsibility shall pass to the Employer, and

() if requested by the Contractor, the Engineer shall issue a Taking-Over
Certificate for this part.

Aftor the Engineer has issuad a Taking Over Certificate for a part of the Works, the
Contractor shall be given the earliest opportunity to take such steps as may be
nocessary to carry out any outstanding Tests on Completion. The Contractor shall
carry out these Tests on Completion as soon as practicable before the expiry date of
the relevant Defects Notification Period.

If the Contractor incurs Gost as & result of the Employer taking over and/or using a
part of the Works, other than such use as Is specified in the Contract or agreed by the
' '-;j,{(;g_ntractor, the Contractor shall () give notice 10 the Engineer and (i) be entitled

=

ubject to Sub-Clause 20.1 [Contractor's Claims) to payment of any such Cost plus

égo able profit, which shall be included in the Contract Price. After receiving this

otice, the Engineer shall proceed in accordance with Sub-Clause 3.5
- [Determinations] to agree or determine this Cost and profit.
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If a Taking-Over Certificate has been issued for a part of the Works (other than a
Section), the delay damages thereafter for completion of the remainder of the Works
shall be reduced. Similarly, the delay damages for the remainder of the Section (if any)
in which this part is included shall also be reduced. For any period of delay after the
date stated in this Taking-Over Certificate, the proportional reduction in thess delay
damages shall be calculated as the proportion which the value of the part so certified
bears to the value of the Works or Section (as the case may be) as a whole. The
Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations] to agree
or determine these proportions. The provisions of this paragraph shall only apply to the
daily rate of delay damages under Sub-Clause 8.7 [Delay Damages], and shall not
affect the maximum amount of these damages.

10.3

Interference with Tests on |f the Contractor is prevented, for more than 14 days, from carrying out the Tests on

Completion ‘Completion by a cause for which the Employer is responsible, the Employer shall be
deemed to have taken over the Works or Section (as the case may be) on the date
when the Tests on Completion would otherwise have been completed.

The Engineer shall then issue a Taking-Over Certificate accordingly, and the
Contractor shall carry out the Tests on Completion as soon as practicable, before the
expiry date of the Defects Notification Period. The Engineer shall require the Tests on
Completion to be carried out by giving 14 days' notice and in accordance with the
relevant provisions of the Contract.

If the Contractor suffers delay and/or incurs Cost as a result of this delay in carrying
out the Tests on Completion, the Contractor shall give notice to the Engineer and shall
be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(@  an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion), and

(b)  payment of any such Cost plus reasonable profit, which shall be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 8.5 [Deterrninations] to agree or determine these matters.

0.4

Surfaces Requiring Except as otherwise stated in a Taking-Over Certificate, a certificate for a Section or
Reinstatement part of the Works shall not be deemed to certify completion of any ground or other
surfaces requiring reinstaternent,

o By 4 |

Completion of In order that the Works and Contractor's Documents, and each Section, shall be in

Outstanding Work and the condition required by the Contract (fair wear and tear excepted) by the expiry date

Remedying Defects of the relevant Defects Notification Period or as soon as practicable thereafter, the
Contractor shall:

© Difa)  complete any work which is outstanding on the date stated in a Taking-Over
% Certificate, within such reasonable time as is instructed by the Engineer, and
7, execute all work required to remedy defects or damage, as may be notified by
(or on behalf of) the Employer on or before the expiry date of the Defects
Notification Period for the Works or Section (as the case may be).

32 . 5 [] Conditions of Contract for Canstruction
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If a defect appears or damage 0CCurs, the Cdntractor shall be notified accordingly, by
(or on behalf of) the Employer.

11.2

Cost of Remedying Al work referred to in sub-paragraph (D) of Sub-Clause 11.1 [Completion of
Defects Outstanding Work and Remedying Defects] shall be executed at the risk and cost of
the Contractor, if and to the extent that the work is attributable to:

@) any design for which the Contractor is responsible,

by  Plant, Materials or workmanship not being in accordance with the
Contract, or

(©) failure by the Contractor to comply with any other obligation.

If and to the extent that such work is attributable to any other cause, the Contractor
shall be notified promptly by (or on behalf of) the Employer, and Sub-Clause 13.3
[Variation Procedure] shall apply.

e ——

o P

Extension of Defects The Employer shall be entitled subject to Sub-Clause 2.5 [Employer's Claims] 1o an

Notification Period extension of the Defects Notification Period for the Works or a Section if and to the
extent that the Works, Section or & major item of Plant (as the case may be, and after
taking over) cannot be used for the purposes for which they are intended by reason
of a defect or damage. However, a Defects Notification Period shall not be extended
by more than two years.

If delivery and/or erection of Plant and/or Materials was suspended under Sub-
Clause 8.8 [Suspension of Work] or Sub-Clause 16.1 [Contractor’s Entitlement to
Suspend Worl], the Contractor's obligations under this Clause shall not apply to any
defects or damage occurring more than two years after the Defects Notification Period
for the Plant and/or Materials would otherwise have expired.

_._.._,_.______,__,_._—-—-,_.___

114 —

Failure to Remedy If the Contractor fails to remedy any defect or damage within a reasonable time, a
Defects date may be fixed by (or on behalf of) the Employer, on or by which the defect or
: damage is to be remedied. The Contractor shall be given reasonable notice of this

date.

e If the Contractor fails to remedy the defect or damage by this notified date and this
remedial work was to be executed at the cost of the Contractor under Sub-
Clause 11.2 [Cost of Remedying Defects], the Employer may (at his option):

(@)  carry out the work himself or by others, in a reasonable manner and at the
Contractor's cost, but the Contractor shall have no responsibility for this work;
and the Contractor shall subject to Sub-Clause 2.5 [Employer's Claims] pay to
the Employer the costs reasonably incurred by the Employer in remedying the
defect or damage;

L) requie the Engineer to agree or determine a reasonable reduction in the
Contract Price in accordance with Sub-Clause 3.5 [Determinations]; or

() if the defect or damage deprives the Employer of substantially the whole

benefit of the Works or any major part of the Works, terminate the Contract as

awhole, or in respect of such major part which cannot be put to the intended
usa. Without prejudice to any other rights, under the Contract or otherwise,
the Empleyer shall then be entitled to recover all sums paid for the Works or
for such part (as the case may be), plus financing costs and the cost of
| dic...antiing the same, clearing the Site and returning Plant and Materials to

-

Vet
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11.5
Removal of Defective
Work

11.6

If tﬁe defect or damage cannot be remedied expeditiously on the Site and the
Employer gives consent, the Contractor may 'emove from the Site for the purposes
of repair such items of Plant as are defective or damaged. This consent may require
the Contractor to increase the amount of the Performance Security by the full
replacement cost of these items, or to provide other appropriate security.

Further Tests

If the work of remedying of any defect or damage may affect the performance of the
Works, the Engineer may require the repetition of any of the tests described in the
Contract. The requirement shall be made by notice within 28 days after the defect or
damage is remedied.

These tests shall be carried out in accordance with the terms applicable to the
previous tests, except that they shall be carried out at the risk and cost of the Party
liable, under Sub-Clause 11.2 [Cost of Remedying Defects), for the cost of the
remedial work.

11.7
Right of Access

Until the Performance Certificate has been issued, the Contractor shall have such right
of access to the Works as is reasonably recuired in order to comply with this Clause,
except as may be inconsistent with the Employer's reasonable security restrictions.

11.8
Contractor to Search

The Contractor shall, if required by the Engineer, search for the cause of any defect,

under the direction of the Engineer, Unless the defect is to be remedied at the cost of

the Contractor under Sub-Clause 11.2 [Cost of Remedying Defects), the Cost of the

search plus reasonable profit shall be agreed or determined by the Engineer in

accordance with Sub-Clause 3.5 [Determinations] and shall be included in the
- Contract Price.

11.9
Performance Certificate

11.10

Performance of the Contractor's obligations shall not be considered to have been
completed until the Engineer has issued the Performance Certificate to the Contractor,
stating the date on which the Contractor completed his obligations under the Contract.

The Engineer shall issue the Performance Certificate within 28 days after the latest of
the expiry dates of the Defects Notification Periods, or as soon thereafter as the
Contractor has supplied all the Contractor's Documents and completed and tested all
the Works, including remedying any defects. A copy of the Performance Cerlificate
shall be issued to the Employer, '

Only the Performance Certificate shall be desmed to constitute acceptance of the Works.

Unfulfilled Obligations

11.11

After the Performance Certificate has been issued, each Party shall remain liable for
the fulfilment of any obligation which remains unperformed at that time. For the
purposes of determining the nature and extent of unperformed obligations, the
Contract shall be deemed to remain in force,

Clearance of Site

34

L Upon receiving the Performance Certificate, the Contractor shall remove any

remaining Contractor’s Equipment, surplus material, wreckage, rubbish and

mporary Works from the Site.

all these items have not been removed within 28 days after the Employer
scelves a copy of the Performance Certificate, the Employer may sell or
5
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otherwise dispose of any remaining items. The Employer shall be entitled to be
paid the costs incurred in connection witn, or attributable to, such sale or disposal
and restoring the Site.

Any balance of the moneys from the sale shall be paid to the Contractor. If these
moneys are less than the Employer's costs, the Gontractor shall pay the outstanding
balance to the Employer. '

ré%]ent and Evaluation

o
G’,ﬂm‘»’m

Works to be Measured The Works shall be measured, and valued for payment, in accordance with this Clause.

Whenever the Engineer requires any part of the Works to be measured, reasonable
notice shall be given to the Contractor's Representative, who shall:

(@)  promptly éither attend or send another qualified representative to assist the
Engineer in making the measurement, and
(o)  supply any particulars requested by the Engineer.

If the Contractor fails to attend or send a representative, the measurement made by
(or on behalf of) the Engineer shall be accepted as accurate.

Except as otherwise stated in the Contract, wherever any Permanent Works are o be
measured from records, these shall be prepared by the Engineer. The Contractor shall,
as and when requested, attend to examine and agree the records with the Engineer, .
and shall sign the same when agreed. If the Contractor does not attend, the records

shall be accepted as accurate.

If the Contractor examines and disagrees the records, and/or does not sign them as
agreed, then the Contractor shall give notice to the Engineer of the respects in which
the records are asserted to be inaccurate. After receiving this notice, the Engineer
shall review the records and either confirm or vary them. If the Contractor does not so
give notice to the Engineer within 14 days after being requested to examine the
records, they shall be accepted as accurate.

< g

122 —

Method of Measurement  Except as otherwise stated in the Contract and notwithstanding local practice:

128

Evaluation

General Conditions

(@  measurement shall be made of the net actual quantity of each item of the
Permanent Works, and

()  the method of measurement shall be in accordance with the Bill of Quantities
or other applicable Schedules.

Except as otherwise stated in the Contract, the Engineer shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine the Contract Price by
evaluating each item of work, applying the measurement agreed oOr dstermined in
accordance with the above Sub-Clauses 12.1 and 12.2 and the appropriate rate or
; Oprice for the item.
M

I_ﬁg??ggach item of_work, the appropriate rate or price for the itam shall be the raie or
¥ r)ce} specified for such item in the Contract or, if there i=  such item, specified for

similar work. However, & new rate or price shall be appropriate for an itern of work if:
bl
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(a) i) the measured quantity of the item is changed by more than 10% from
+ .- the quantity of this item in the Bill of Quantities or other Schedule,
(i) this change in quantity multiplied by such specified rate for this item
exceeds 0.01% of the Accepted Contract Amount,

(il this change in quantity directly changes the Cost per unit quantity of
this item by more than 1%, and
(iv) this item is not specified in the Contract as a "fixed rate item";

or
b) ()  the work is instructed under Clause 13 [Variations and Adjustments),
(i)  no rate or price is specified in the Contract for this item, and
(i) no specified rate or price Is appropriate because the item of work is
not of similar character, or is not executed under similar conditions, as
any item in the Contract.

Each new rate or price shall be derived from any relevant rates or prices in the
Contract, with reasonable adjustments to take account of the matters described in
sub-paragraph (a) and/or (b), as applicable. If no rates or prices are relevant for the
derivation of a new rate or price, it shall be derived from the reasonable Cost of
executing the work, together with reasonable profi, teking account of any other
relevant matters,

Until such time as an appropriate rate or price is agreed or determined, the Engineer
shall determine a provisional rate or price for the purposes of Interim Payment
Certificates.

i2.4

Omissions

Vari

13.1
Right to Vary

36

Whenever the omission of any work forms part (or all) of a Variation, the value of which
has not been agreed, if:

(@)  the Contractor will incur (or has incurred) cost which, if the work had not been
omitted, would have been deemed to be covered by a sum forming part of the
Accepted Contract Amount;

(b)  the omission of the work will result (or has resulted) in this sum not forming part
of the Contract Price; and

(c)  thiscostis not deemed to be included in the evaluation of any substituted work;

then the Contractor shall give notice to the Engineer accordingly, with supporting

particulars. Upon receiving this notice, the Engineer shall proceed in accordance with

Sub-Clause 3.5 [Determinations] to agree or determine this cost, which shall be
"~ included in the Contract Price.

B
atiohs and Adjustments

&

Variations may be initiated by the Engineer at any time prior to issuing the Taking-Over
Certificate for the Works, either by an instruction or by a request for the Contractor to
submit a proposal,

The Coniractor shall execute and be bound by each Variation, unless the Contractor
ﬁ"ggmpt!y gives notice to the Engineer stating (with supporting particulars) that the

‘Cantractor cannot readily obtain the Goods required for the Variation. Upon receiving
‘ﬁotice, the Engineer shall cancel, confirm or vary the instruction.

Ee ch Variation may include.
.Q;..":
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(@)  changes to the quantities of any item of work included in the Contract (however,
such changes do not necessarily constitute a Variation),

(b) changes to the quality and other characteristics of any item of work,

(¢)  changes to the levels, positions and/or dimensions of any part of the Works,

({d)  omission of any work unless it is to be carried out by others,

(e)  any additional work, Plant, Materials or services necessary for the Permanent
Works; including any associated Tests on Completion, boreholes and other
testing and exploratory work, or

(f) changes to the sequence or timing of the execution of the Works.

The Contractor shall not make any alteration and/or modification of the Permanent
Works, unless and until the Engineer instructs or approves a Variation.

13.2
Value Engineering The Contractor may, at any time, submit to the Engineer a written proposal which (in the
Contractor's opinion) will, if adopted, () accelerate completion, (i) reduce the cost to the
Employer of executing, maintaining or operating the Works, (i) improve the efficiency or value
.0 the Employer of the completed Works, or (i) otherwise be of benefit to the Employer.
The proposal shall be prepared at the cost of the Contractor and shall include the
items listed in Sub-Clause 13.3 [Variation Procedure).
If a proposal, which is approved by the Engineer, includes a change in the design of
part of the Permanent Works, then unless otherwise agreed by both Parties:
@ the Contractor shall design this part,
(b)  sub-paragraphs (a) to (d) of Sub-Clause 4.1 [Contractor's General Obligations]
shall apply, and
(c) if this change results in a reduction in the contract value of this part, the
Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations] to
agree or determine a fee, which shall be included in the Contract Price. This fee
shall be half (50%) of the difference between the following amounts:
(i) such reduction in contract value, resulting from the change, excluding
adjustments under Sub-Clause 13.7 [Adjustments for Changes in
Legislation)] and Sub-Clause 13.8 [Adjustments for Changes in Cost],and
(i)  the reduction (if any) in the value to the Employer of the varied works,
taking account of any reductions in quality, anticipated life or operational
efficiencies.
However, if amount (i) is less than amount (i), there shall not be a fee.
13.3 -
Variation Procedure If the Engineer requests a proposal, prior to instructing a Variation, the Contractor shall

respond in writing as soon as practicable, either by giving reasons why he cannot
comply (if this is the case) or by submitting:

(a) a description of the proposed work to be performed and a programme for its
execution,

()  the Contractor's proposal for any necessary modifications to the programme

according to Sub-Clause 8.3 [Programme) and to the Time for Completion, and

the Contractor’s proposal for evaluation of the Variation.

A__,jéé\lingineer shall, as soon as practicable after receiving such proposal (under Sub-
_Cl_yauée 13.2 [Val' =+ “agineering] or otherwise), respond with approval, disapproval or

ymments. The Contractor shall not delay any work whilst awaiting a response.

55 ] ‘%37
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Each instruction to execute a Variation, with any requirements for the recording of Costs,
shall be issued by the Engineer to the Contractor, who shall acknowledge receipt.

Each Variation shall be evaluated in accordance with Clause 12 [Measurement and
Evaluation), unless the Engineer instructs or approves otherwise in accordance with
this Clause.

13.4

Payment in Applicable
Currencies

If the Contract provides for payment of the Contract Price in more than one currency,
then whenever an adjustment is agreed, approved or determined as stated above, the
amount payable in each of the applicable currencies shall be specified. For this
purpose, reference shall be made to the actual or expected currency proportions of
the Cost of the varied work, and to the proportions of various currencies specified for
payment of the Contract Price.

13.5

Provisional Sums

13.6

Each Provisional Sum shall only be used, in whole or in part, in accordance with the
Engineer's instructions, and the Contract Price shall be adjusted accordingly. The total
sum paid to the Contractor shall include only such amounts, for the work, supplies or
services to which the Provisional Sum relates, as the Engineer shall have instructed.
For each Provisional Sum, the Engineer may instruct:

{a)  workto be executed (including Plant, Materials or services to be supplied) by the
Contractor and valued under Sub-Clause 13.3 [Variation Procedure]; and/or

(b)  Plant, Materials or services to be purchased by the Contractor, from a
nominated Subcontractor (as defined in Clause 5 [Nominated Subcontractors))
or otherwise; and for which there shall be included in the Contract Price:

(i) the actual amounts paid (or due to be paid) by the Contractor, and

(i) asum for overhead charges and profit, calculated as a percentage of
these actual amounts by applying the relevant percentage rate (if any)
stated in the appropriate Schedule. If there is no such rate, the
percentage rate stated in the Appendix to Tender shall be applied.

The Contractor shall, when required by the Engineer, produce quotations, invoices,
vouchers and accounts or receipts in substantiation.

Daywork

38

For work of a minor or incidental nature, the Engineer may. insttuct that a Variation shall
be executed on a daywork basis. The work shall then be valued in accordance with the
Daywork Schedule included in the Contract, and the following procedure shall apply. If
a Daywork Schedule is not included in the Contract, this Sub-Clause shall not apply.

Before ordering Goods for the work, the Contractor shall submit quotations to the
Engineer. When applying for payment, the Contractor shall submit invoices, vouchers
and accounts or receipts for any Goods.

Except for any items for which the Daywork Schedule specifies that payment is not
due, the Contractor shall deliver each day to the Engineer accurate statements in
duplicate which shall include the following details of the resources used in executing

the previous day's work:

é{}?; the names, occupations and time of Contractor’s Personnel,
_‘31 the identification, type and time of Contractor's Equipment and Temporary
: Works, and

. %) / the quantities and types of Plant and Materials used.
S
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One copy of each statement will, if corract, of when agreed, be signed by the Engineer
and returned to the Contractor. "rhe Contractor shall then submit priced staternents of
these resources {0 the Engineer, prior to their inclusion in the next Staternent under
aub-Clause 14.3 [Application for Interim Payment Certificates].

13.7 e —_—

Adjustments for The Contract Price shall be adjusted to take account of any increase or dacrease in
~hanges in Legislation Cost resulting from a change in the Laws of the Country (including the introduction of
new Laws and the repeal of rodification of existing Laws) or in the jucicial or official
governmental interoratation of such Laws, made after the Base Date, which affect the

Coriractor in the performance of obligations under the Contract.

If the Contractor suffers (or will suffer) dislay and/or incurs (or will incur) additionai Cost
as 2 result of these changes in the Laws or in such interpretations, made after the
gase Date, the Contractor shall give notice 10 the Engineer and shall e entitled
subject to Sub-Clause 20. | [Contractor's Claims] to:

(8 an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 (Extension of Time for Completion), and
()  payment of any such Cost, which shall be included in the Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Ciause 3.5 [Determinations] to agree O cetermine these matters.

145.8 e
Adiustments for In this Sub-Clause, stable of adjustment data” means the completed table of
Changes in Cost adjustment data included in the Appendix 10 Tender. If there !s no such table of

adjustment data, this Sub-Clause shall not apply.

if this Sub-Clause applies, the amounts payable to the Contractor shall be adjusted for
rises or falls in the cost of lubour, Goods and other inputs to the Works, by the addition
or cleduction of the arriounts determined by the formulae prescribed in this Sub-Clause.
To the extent that full compensation for any rse or fall in Costs is not covered by the
provisicns of this or other Clauses, the Accepted Contract Amount shall be deemed to
have included amounts 10 cover the contingency of other rises and falls in costs.

The adjustment to be applied to the amount otherwise payable to the Contractor, as
valued in accordance with the approptiate Schedule and certified in Payment Certif-
icates, shaii be determined from formulae for each of the currencies in which the
Contract Price is payable. No adjustment is to be applied to work valued on the basis
of Cost or current prices. The formulae shall be of the following general type:

Pn =a + pLn 4 cEn + dMn 4+ o
Lo Eo Mo

whera:

“pn” is the adjustment multiplier to be applied to the estimated contract value

in the relevant currency of the work carried out in period “n", this period being
a month unless ctherwise stated in the Appendix to Tender;

ug" is a fixed cosfficient, stated in the relevant table of adjustment data,
representing the non-adjustable portion in contractual payments;

e ag®, d’, ... are coefficients reprasenting the estimated proportion of each
cost element related to the execution of the Works, as stated in the relevant
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The Contract Price
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table of adjustment data; such tabulated cost elements may be indicative of
resources such as labour, equipment and materials;

“Ln", “En", “Mn", ... are the current cost indices or reference prices for period
“n", expressed in the relevant currency of payment, each of which is applicable
to the relevant tabulated cost element on the date 49 days prior to the last day
of the period (to which the particular Payment Certificate relates); and

“Lo", "Eo”, "Mo", ... are the base cost indices or reference prices, expressed
in the relevant currency of payinent, each of which is applicable to the relevant
tabulated cost element on the Base Date.

The cost indices or reference prices stated in the table of adjustment data shall be
used. If their source is in doubt, it shall be determined by the Engineer. For this
purpose, reference shall be made to the values of the indices at stated dates (quoted
in the fourth and fifth columns respectively of the table) for the purposes of clarffication
of the source; although these dates (and thus these values) may not correspond to
the base cost indices.

In cases where the “currency of index” (stated in the table) is not the relevant currency
of payment, each index shall be converted into the relevant currency of payment at
the selling rate, established by the central bank of the Country, of this relevant
currency on the above date for which the index is required to be applicable,

Until such time as each current cost index is available, the Engineer shall determine a
provisional index for the issue of Interim Payment Certificates. When a current cost
index is available, the adjustment shall be recalculated accordingly.

If the Contractor fails to complete the Works within the Time for Completion,
adjustment of prices thereafter shall be made using either (i) each index or price
applicable on the date 49 days prior to the expiry of the Time for Completion of the
Works, or (i the current index or price: whichever is more favourable to the Employer.

The weightings (coefficients) for each of the factors of cost stated in the table(s) of
adjustment data shall only be adjusted if they have been rendered unreasonable,
unbalanced or inapplicable, as a result of Variations.

étiPrice and Payment

Unless otherwise stated in the Particular Conditions:

(@  the Contract Price shall be agreed or determined under Sub-Clause 12.3
[Evaluation] and be subject to adjustments in accordance with the Contract;

(b)  the Contractor shall pay all taxes, duties and fees required to be paid by him
under the Contract, and the Contract Price shall not be adjusted for any of
these costs except as stated in Sub-Clause 13.7 [Adjustments for Changes in
Legislation];

any quantities which may be set out in the Bill of Quantities or other Schedule
are estimated quantities and are not to be taken as the actual and correct
quantities:

(i of the Works which the Contractor is required to execute, or
(ii) for the purposes of Clause 12 [Measurement and Evaluation]; and

Conditions of Contract for Construction
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(d) the Contractor shall sugcmit to the Engineer, within 28 days after the
Commencement Date, & proposed breakdown of each lump sum price in the
Schecules. The Engineer may take account of the breakdown when preparing

payment Certificates, but shall not be bound by it.

et =T

.______-._—-—-—-—._-—-__.._-——-'—-_“_

14 ————

Advance Payment The Employer shall make an advance payment, as an interest-free loan for
mobilisation, when the Contractor submits a guarantee in accordance with this Sub-
Clause. The total advance payment, the number and timing of instalments (if more
than one), and the applicable currencies and proportions, shall be as stated in the
Appendix to Tender.

Uniess and until the Employer receives this guarantes, of if the total advance payment
s not stated n the Appendix 10 Tender, this Sub-Clause shall not apply.

The Engineer shall issue an Interim Payrnent Certificate for the first instalment after
receiving a Statement (under Sub-Clause 14.3 [Application for Interim Payment
Cerlificates)) and after the Employer receives () the Performance Security in
accordance with Sub-Clause 4.9 [Performance Security] and (i) & guarantee in
amounts and currencies equal to the advance payment. This guarantee shall be
issued by an entity and from within a country (or other jurisdiction) approved by the
Employer, and shall be in the form annexed 10 the Particular Conditions or in another

form approved by the Employer.

The Contractor shall ensure that the guarantee is valid and enforceable until the
advance payment has been repaid, but its amount may be progressively reduced by
the amount repaid by the Contractor as indicated in the Payment Certificates. If the
torms of the guarantee specify its expiry date, and the advance payment has not been
repaid by e clate 28 days prior to the expiry date, the GContractor shall extend the
validity of the guarantee until the advance payment has been repaid.

The advance paymernt shall be repaid through percentage deductions in Payment
Certificates. Unless other percentages are stated in the Appendix 10 Tender:

(@) deductions shall commence in the payment Certificate in which the total of all
ceified interim payments (excluding the advance payment and deductions and
repayments of retention) exceeds ten per cent (10%) of the Accepted Contract

Amouni less Provisional Sums; and

(b) deductions shall be made at the amortisation rate of one quarter (25%) of the
amount of each payment Certificato (excluding the advance payment and
deductions and repayments of retention) in the currencies and proportions of
the advance payment, until such time as the advance payment has been
ropaid.

If the advance payment has not veen repaid prior to the issue of the Taking-Over
Certificate for the Works or prior to termination under Clause 15 [Termination by
Employer), Clause 16 [Suspension and Termination by Contractor] or Clause 19 [Force
Majeure) (as the case may be), the whole of the balance then outstanding shall
immediately become due and payable by the Contractor to the Employer.

S S—

4.3 —— RS~ =

s ke Contractor shall submit & Siatement in six copies to the Engineer after the end of
“dach month, in a form approved by the Engineer, showing in detail the amounts 10
i‘g';p the Contractor considers himself to be entitled, together with supporting
a_cq:ments which shall include the report on the progress during this month in
pco‘rdance with Sub-Clause 4.21 [Progress Reports].
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The Statement shall includie the following items, as applicable, which shall be expressed
in the various currencies in which the Contract Price is payable, in the sequence listed:

(@) the estimated contract value of the Works executed and the Contractor's
Documents produced up to the end of the month (including Variations but
excluding items described in sub-paragraphs (b) to (g) below);

(b)  any amounts to be added and deducted for changes in legislation and changes
in cost, in accordance with Sub-Clause 13.7 [Adjustments for Changes in
Legislation] and Sub-Clause 13.8 [Adjustments for Changes in Cost);

(© any amount to be deducted for retention, calculated by applying the
percentage of retention stated in the Appendix to Tender to the total of the
above amounts, until the amount so retained by the Employer reaches the limit
of Retention Money (if any) stated in the Appendix to Tender,

(d)  any amounts to be added and deducted for the advance payment and
repayments in accordance with Sub-Clause 14.2 [Advance Payment];

(6)  any amounts to be added and deducted for Plant and Materials in accordance
with Sub-Clause 14.5 [Plant and Materials intended for the Works];

(f any other additions or deductions which may have become due under the
Contract or otherwise, including those under Clause 20 [Claims, Disputes and
Arbitration]; and

(@  the deduction of amounts certified in all previous Payment Certificates.

144 -
Schedule of Payments

If the Contract includes a schedule of bayments specifying the instalments in which
the Contract Price will be paid, then unless otherwise stated in this schedule:

(@  the instalments quoted in this schedule of payments shall be the estimated
contract values for the purposes of sub-paragraph (a) of Sub-Clause 14.2
WApplication for Interim Payment Certificates];

(0)  Sub-Clause 14.5 [Plant and Materials intended for the Woriks] shall not apply: and

(¢)  if these instalments are not defined by reference to the actual progress
achieved in executing the Works, and if actual progress is found to be less than
that on which this schedule of payments was based, then the Engineer may
proceed in accordance with Sub-Clause 3.5 [Determinations] to agree or
determine revised instalments, which shall take account of the extent to which
progress is less than that on which the instaiments were previously based.

If the Contract does not include a schedule of payments, the Contractor shall submit
non-binding estimates of the payments which he expects to become due during each
qQuarterly period. The first estimate shall be submitted within 42 days after the
Commencement Date. Revised estimates shall be submitted at quarterly intervals,
until the Taking-Over Certificate has been issued for the Works,

4.5

Plant and Materials
intended for the Works

42
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If this Sub-Clause applies, Interim Payment Certificates shall include, under sub-
paragraph (e) of Sub-Clause 14.3, () an amount for Plant and Materials which have
been sent to the Site for incorporation in the Permanent Works, and (i) a reduction
when the contract value of such Plant and Materiais is included as part of the
Permanent Works under sub-paragraph (a) of Sub-Clause 14.3 [Application for Interim
Payment Certificates].

1f.the lists referred to in sub-paragraphs (b)(i) or (o)) below are not included in the
Appendix to Tender, this Sub-Clause shall not apply.

he Engineer shall determine and certify each addition if the foliowing conditions are

sfied:

Conditions of Contract for Construction
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(@  the Contractor has:

)] kept satisfactory rocords (including the orders, receipts, Costs and use
of Plant and Materials) which are available for inspection, and

(if) submitted a statement of the Cost of acquiring and delivering the Plant
and Materials to the Site, supported by satisfactory evidence;

and either:
)  the ralevant Plant and Materials:

0] are those listed in the Appendix to Tender for payment when shipped,

{{)  have been shipped to the Country, en oute to the Site, in accordance
with the Contract; and

(i) are described in @ clean shipped bill of lading or other evidence of
shipment, which has been submitted to the Engineer together with
evidence of payment of freight and insurance, any other documents
reasonably required, and & pank guarantee in a form and issued by an
entity approved by the Employer in amounts and currencies equal to the
amount due undler this Sub-Clause: this guarantee may be in a similar
form to the form referred to in Sub-Clause 14.2 [Advance Payment] and
shall be valid until the Plant and Materials are properly stored on Site and
orotected against loss, damage or deterioration;

{¢)  the relevant Plant and Materials:

0} are those listed in the Appendix to Tender for payment when delivered to
the Site, and

(i  have been gelivered to and are property stored on the Site, are protected
against loss, damage or deterioration, and appear to be in accordance
with the Contract.

The additional amount to be certified shall be the equivalent of eighty percent of the
Engineer’s determination of the cost of the Plant and Materials (including delivery 10
Site), taking account of the documents mentioned in this Sub-Clause and of the
contract value of the Plant and Materials.

The currencies for this additional arount shall be the sarme as those in which payment
will become due when the contract velue is included under sub-paragraph (a) of Sub-
Clause 14.3 [Application for Interim Payment Certificates]. At that time, the Payment
Cartificate shail include the applicable reduction which shall be equivalent to, and in
the same currencies and proportions as, this addlitional amount for the relevant Plant

and Materials.

I L e e e

g

isaue of Interim Payment No amount will be certilied or paid until the Employer has received and approved the
Certificates performance Security. Thereafter, the Engineer shall, within 28 days after receiving &
Statement and supporting documents, issue to the Employer an Interim Payment
Certificate which shall state the amount which the Engineer fairly determines to be

due, with supporting particulars.

 owaver, prior to issuing the Taking-Over Certificate for the Works, the Engineer shall
Hotbe bound to issue an Interim Payment Certificate in an amount which would (after
?ét&iiion and other deductions) be less than the minimum amount of Interim Payment
Gg{i}ﬁcates (if any) stated in the Appendix to Tender. In this event, the Engineer shall

'gi(ze notice to the Contractor accordingly.
4 43
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An Interim Payment Certificate shall not be withheld for any other reason, althoLigh:

(@  if any thing supplied or work done by the Contractor is not in accordance with
the Contract, the cost of rectification or replacement may be withheld until
rectification or replacement has been completed: and/or

(o)  if the Contractor was or is faling to perform any work or obligation in
accordance with the Contract, and had been so notified by the Engineer, the
value of this work or obligation may be withheld until the work or obligation has
been performed.

The Engineer may in any Payment Certificate make any correction or modification tht
should properly be madle to any previous Payment Certificate. A Payment Certificate shall
not be deemed to indicate the Engineer's acceptance, approval, consent or satisfaction.

14.7
Payment

The Employer shall pay to the Contractor:

(@  the first instaiment of the advance payment within 42 days after issuing the
Letter of Acceptance or within 21 days after receiving the documents in
accordance with Sub-Clause 4.2 [Performance Security] and Sub-Clause 14.2
[Advance Payment], whichever is later:

(b)  the amount certified in each Interim Payment Certificate within 56 days after the
Engineer receives the Statement and supporting documents; and

()  the amount certified in the Final Payment Certificate within 56 days after the
Employer receives this Payment Cerlificate.

Payment of the amount due in sach currency shall be made into the bank account,
----- nominated by the Contractor, in the payment country (for this currency) specified in
the Contract.

14.8

Delayed Payment If the Contractor does not receive payment in accordance with Sub-Clause 14.7

[Payment], the Contractor shall be entitled to receive financing charges compounded
monthly on the amount unpaid during the period of delay. This period shall be desmed
to commence on the date for payment specified in Sub-Clause 14.7 [Payment],
irrespective (in the case of its sub-paragraph (b)) of the date on which any Interim
Payment Cerlificate is issued.

Unless otherwise stated in the Particular Conditions, these financing charges shall be
calculated at the annual rate of three percentage points above the discount rate of the
central bank in the country of the currency of payment, and shall be paid in such currency.

The Contractor shall be entitled to this payment without formal notice or certification,
and without prejudice to any other right or remedy,

14.9

Payment of Retention When the Taking-Over Certificate has been issued for the Works, the first half of the

Money

44

Retention Money shall be certified by the Engineer for payment to the Contractor. If a

Taking-Over Certificate is issued for a Section or part of the Works, a proportion of the

Retention Money shall be certified and paid. This proportion shall be two-fifths (409%)

of the proportion calculated by dividing the estimated contract value of the Section or
{5 ficipart, by the estimated final Contract Price.

Pfé?ﬁpﬂy after the latest of the expiry dates of the Defects Notification Periods, the
_ogtsg’anding balance of the Retention Money shall be certified by the Engineer for
"p:éyment to the Contractor. If a Taking-Over Certificate was issued for a Section, a

L)
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proportion of the second half of the Retention Money shall be certified and paid
promptly after the expiry cate of the Defects Notification Period for the Section. This
proportion shall be two-fifths (40%) of the proportion calculated by dividing the
astimated contract valtie of the Section by the estimated final Contract Price.

However, if any work rernains to bo executed under Clause 11 [Defects Liability], the
Engineer shall be entitied to withho!d certification of the estimated cost of this work
until it has been exectited.

When calculating these proportions, 10 account shall be taken of any adjustments
under Sub-Clause 13.7 [Adjustiments for Changes in Legislation] and Sub-
Clauso 13.8 [Adjustments for Changes in Cost].

2410 - - s

Statement at Compietion  Within 84 days after receiving the Taking-Over Certificate for the Works, the
Contractor shail submit to the Engineer six copies of a Statement &t completion with
supporting documents, in accordance with Sub-Clause 14.3 [Application for Interim

Payment Certificates], showing:

(a)  thevalue of all work dlone in accordance with the Contract up to the date stated
in the Taking-Over Certificate for the Works,

(o)  any futther sums which the Contractor considers 1o be due, and

(©) anestimate of any other amounts which the Contractor consiclers will become
due to him under the Contract. Estimated amounts shall be shown separately
in this Statement at completion.

The Engineer shall then certify in accordance with Sub-Clause 14.8 {ssue of interim

Payment Cartificates].

e e e

14.11 - N

Application for Final Within 56 days after receiving the Performance Certificate, the Contractor shall
Payrent Certificate submit, to the Engineer, six copies of a draft final statement with supporting
documents showing in detalil in a form approved by the Engineer:

(@) the value of a1 work done in accordance with the Contract, and
) any further sums which the Contractor considers to be due to him under the
Contract or othenwise.

If the Engineer disagrees with or cannot verify any part of the draft final statement, the
Contractor shall submit such further information as the Engineer may reasonably
require and shall make such changes In the draft as may be agreed between them. The
Contractor shall then pregare and submit to the Engineer the final statement as agreed.
This agreed statement is referred to in these Conditions as the Final Statement”.

However if, following discussions between the Engineer and the Contractor and any
changes to the draft final statement which are agreed, it becornes evident that a
dispute exsts, the Engineor shall deliver to the Employer (with a copy to the
Contractor! an Interim Payment Certificate for the agreed parts of the draft final
otatement. Thereafter, if the dispute is finally resolved under Sub-Clause 20.4
[Obtaining Dispute Adjudication Board's Decision] or Sub-Clause 20.5 [Amicable
Settlement], the Contractor shall then prepare and submit to the Employer (with a
v DGoPY to the Engineer) a Final Staterment.

R _.,_,____._______________,_,_____,_.__._.._____ S
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sischarge When submitting the Final Statement, the Contractor shall submit a written discharge

__v'\_i;nich corfirms that the total of the Final Statement represents full and final settlement
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of all moneys due to the Contractor under or in connection with the Contract. This
discharge may state that it becomes effective when the Contractor has received the
Performance Security and the outstanding balance of this total, in which event the
discharge shall be effective on such date.

14.13

Issue of Final Payment ~ Within 28 days after receiving the Final Statement and written discharge in

Certificate accordance with Sub-Clause 14.11 [Application for Final Payment Certificate] and
Sub-Clause 14,12 [Discharge], the Engineer shall issue, to the Employer, the Final
Payment Certificate which shall state:

(@  the amount which is finally due, and

(b) after giving credit to the Employer for all amounts previously paid by the
Employer and for ail sums to which the Employer is entitied, the balance (if any)
due from the Employer to the Contractor or from the Contractor to the
Employer, as the case may be.

If the Contractor has not applied for a Final Payment Certificate in accordance with
Sub-Clause 14.11 [Appilication for Final Payment Certificate] and Sub-Clause 14,12
[Dischargel, the Engineer shall request the Contractor to do so. If the Contractor fails
to submit an application within a period of 28 days, the Engineer shall issue the Final
Payment Certificate for such amount as he fairly determines to be due.

14.14

Cessation of Empioyer's  The Employer shall not be liable to the Contractor for any matter or thing under or in
Liability connection with the Contract or execution of the Works, except to the extent that the
Contractor shall have included an amount expressly for it:

(@ inthe Final Statement and also

(b)  (except for matters or things arising after the issue of the Taking-Over Certificate
for the Works) in the Statement at completion described in Sub-Clause 14.10
[Statement at Completion).

However, this Sub-Clause shall not limit the Employer’s liability under his indemn-
ification obligations, or the Employer’s liability in any case of fraud, deliberate defaut
or reckless misconduct by the Employer.

14.15 =

Currencies of Payment The Contract Price shall be paid in the currency or currencies named in the Appendix
to Tender. Unless otherwise stated in the Particular Conditions, if more than one
currency is so named, payments shall be made as follows:

(a)  if the Accepted Contract Amount was expressed in Local Currency only:

(i) the proportions or amounts of the Local and Foreign Currencies, and the fixed
rates of exchange to be used for calculating the payments, shall be as stated
in the Appendix to Tender, except as otherwise agreed by both Parties;

(i)  payments and deductions under Sub-Clause 13.5 [Provisional Sums]
and Sub-Clause 13.7 [Adjustments for Changes in Legislation] shall be
made in the applicable currencies and proportions; and

(i) other payments and deductions under sub-paragraphs (a) to (d) of Sub-
Clause 14.3 [Application for Interim Payment Certificates] shall be made
in the currencies and proportions specified in sub-paragraph (a)() above:

" payment of the damages specified in the Appendix to Tender shall be made in
the currencies and proportions specified in the Appendix to Tender:

46
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(¢  other payments to the Employer by the Contractor shall be made in the
currency in which the sum was expended by the Employer, or in such currency
as may be agreed by noth Parties;

(@) if any amount payable by the Contractor to the Employer n a particular
currency exceeds the sum payable by the Employer to the Contractor in that
currency, the Employer may recover the balance of this amount from the sums
otherwise payable to the Contractor in other currencies; and

(e) if no rates of exchangs are stated in the Appendix to Tender, they shall be those
prevaling on the Base Dale and determined by the central bank of the Country.

e
e
ek

g

Terrgi %gc; - by Employer
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Matice to Correct If the Contractor fails to carry out any obligation under the Contract, the Engineer may
by notice require the Dontractor to make good the failure and to remedy it within a
spocified reasonable time.
$5D - - - _

Termination by Employer The Employer shall be entitled to terminate the Contract if the Contractor:

(@) fals to comply with Sub-Clause 4.2 [Performance Security] or with a notice
under Sub-Clause 15.1 [Notice to Correct],

(o) abandons the Works or otherwise plainly demonstrates the intention not 1o
continue performance of his obligations under the Contract,

(@)  without reasonable excuse fails:

0] to proceed with the Works in accordance with Clause 8
[Commencement, Delays and Suspension], or

iy  tocomply with a notice issued under Sub-Clause 7.5 [Rejection] or Sub-
Ciause 7.6 [Remedial Work], within 28 days after receiving it,

(d subcontracts the whole of the Works or assigns the Contract without the
required agreement,

(e) becomes bankrupt or insolvent, goes into liquidation, has a receiving or
administration order made against him, compounds with his creditors, or
carrics on businass under a receiver, trustee or manager for the benefit of his
creditors, or if any act is doiie or event ocours which (under applicable Laws)
has a similar effect to any of these acts or events, or

(f gives or offers 10 give (directly or indirectly) to any person any bribe, gift, gratuity,
commission or other thing of value, as an inducement or reward:

{ for doing or forbearing to do any action in relation to the Contract, or

@  for showing or forbesring to show favour Or disfavour to any person in
relation to the Contract,

or if any of the Contractor’s Personnel, agents or Subcontractors gives or offers
to give (directy or indirectly) to any person any such inducement or reward as
is described in this sub-paragraph (f). However, lawful inducements and
rewards to Contractor’s Personnel shall not entitle termination.
: nany of these events or circumstances, the Employer may, upon giving 14 days'
n‘cﬁ?oe 1o the Contractor, terminate the Contract and expel the Contractor from the
Site. However, in the case of sub-paragraph (@) or (f) the Employer may by notice
torminate the Contract immediately.

Ganeral Conditions i S 8 5 ] /W




The Employer's election to terminate the Contract shall not prejudice any other rights
of the Employer, under the Contract or otherwise.

The Contractor shall then leave the Site and deliver any required Goods, all
Contractor's Documents, and other design documents made by or for him, to the
Engineer. However, the Contractor shall use his best efforts to comply immediately
with any reasonable instructions included in the notice (i) for the assignment of any
subcontract, and (i) for the protection of life or property or for the safety of the
Works.

After termination, the Employer may complete the Works and/or arrange for any other
entities to do so. The Employer and these entities may then use any Goods,
Contractor’s Documents and other design documents made by or on behalf of the
Contractor.

The Employer shall then give nolice that the Contractor's Equipment and Temporary
Works will be released to the Contractor at or near the Site. The Contractor shall
promptly arrange their removal, at the risk and cost of the Contractor. However, if by ]
this time the Contractor has failed to make a payment due to the Employer, these
items may be sold by the Employer in order to recover this payment. Any balance of
the proceeds shall then be paid to the Contractor.

153 -

Valuation at Date of As soon as practicable after a notice of termination under Sub-Clause 15.2

Termination [Termination by Employer] has taken effect, the Engineer shall proceed in accordance
with Sub-Clause 3.5 [Determinations] to agree or determine the value of the Works,

Goods and Contractor's Documents, and any other sums due to the Contractor for

work executed in accordance with the Contract.

154 -
Payment after After a notice of termination under Sub-Clause 15.2 [Termination by Employer] has
Termination taken effect, the Employer may:

(@)  proceed in accordance with Sub-Clause 2.5 [Employer’s Claims],

(b)  withhold further payments to the Contractor until the costs of execution,
completion and remedying of any defects, damages for delay in completion (if
any), and all other costs incurred by the Employer, have been established,
and/or

(¢)  recover from the Contractor any losses and damages incurred by the Employer
and any extra costs of completing the Works, after aliowing for any sum due to
the Contractor under Sub-Clause 15.3 [Valuation at Date of Termination). After
recovering any such losses, damages and extra costs, the Employer shall pay
any balance to the Contractor.

16.5 —

Employer’s Entitlement  The Employer shall be entitied to terminate the Contract, at any time for the Employer's

to Termination

convenience, by giving notice of such termination to the Contractor. The termination

shall take effect 28 days after the later of the dates on which the Contractor receives this

notice or the Employer returns the Performance Security. The Employer shall not

terminate the Contract under this Sub-Clause in order to execute the Works himself or
to arrange for the Works to be executed by another contractor,

i) ‘_,',fLer this termination, the Contractor shall proceed in accordance with Sub-

Lk C?aq'se 16.3 [Cessation of Work and Removal of Contractor’s Equipment] and shall be
pald in accordance with Sub-Clause 19.6 [Optional Termination, Payment and
. Re!ease}

Canditions of Contract for Construction
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15.1
Contracicr's Entitlement
to Suspend Work

——

16.2

‘fermination by
Contractor

seneral Conclilions

pn and Termination by Contractor

If the Engineer fails to certify in accordance with Sub-Clause 14.6 [lssue of Interim
Payment Certificates] or the Employer fails 10 comply with Sub-Ciause 2.4
[Employsr’s Financial Arrangements] or Sub-Clause 14.7 [Payment}, the Contractor
may, after giving not less than 21 days’ notice to the Employer, suspend work (or
raduce the rate of work) unless and untii the Contractor has received the Payment
Certificate, reasonable evidence or payment, as the case may be and as described
in the notice.

The Contractor's action shall not prejudice his entitiements to financing charges under
Sub-Clause 14.8 [Delayed payment] and to termination under Sub-Clause 16.2
{Termination by Contractor].

¢ tho Contracto: subsequently cacelves such Payment Certificate, evidence oOr
payment (as described in the relevant Sub-Clause and in the above notice) before
giving a notice of termination, the Contractor shall resume normal working as soon as
is reasonably practicable.

If the Contractor suffers delay and/or incurs Cost as a result of suspending work (or
reducing the rate of work) in accordance with this Sub-Clause, the Contractor shall
give notice to the Engineer and shall be entitled subject 10 Sub-Clause 20.1
[Contractor's Claims] to:

8) an extension of time for any such delay, if completion is of will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion], and

(b) paymentofany such Cost plus reasonable orofit, which shal! be included in the
Contract Price.

After receiving this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 {Dezsrminations] to agree or determine these matters.

e e e U e e - e

‘The Contractor shall be entitled to terminate the Contract if:

(@  the Contractor does not receive the reasonable evidence within 42 days after

giving notice under Sub-Clause 16.1 [Contractor's Entitlement to Suspend

Work] in respect of a failure to comply with Sub-Clause 2.4 [Employer's
Financial Arrangements),

(b) the Engineer fails, within 56 days after recelving a Statement and supporting
documents, 1o issue the relevant Payment Certificate,

(¢) the Contractor deas not receive the amount due under an Interim Payment
Certificate within 42 days after the expiry of the time stated in Sub-Clause 14.7
[Payment] within which payment is to be made (except for deductions in
accordance with Sub-Clause 2.5 [Employer's Claims}),

(d the Employei substantially fails to perform his obligations under the Contract,

() the Employer fails to comply with Sub-Clause 1.6 [Contract Agreement] or
Sub-Clause 1.7 TAssignment],

o ooof) 8 prolonged suspension affects the whole of the Works as described in Sub-

. Clause 8.11 |Prolonged Suspension), or
the Employer becomes bankrupt or insolvent, goes into liquidation, has a
" receiving or administration order made against him, compounds with his
" creditors, or carries on pusiness under a receiver, trustee or manager for the
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benefit of his creditors, or if any act is done or event occurs which (under
applicable Laws) has a similar effect to any of these acts or events.

In any of these events or circumstances, the Contractor may, upon giving 14 days’
notice to the Employer, terminate the Contract. However, in the case of sub-
paragraph (f) or (g), the Contractor may by notice terminate the Contract immediately.

The Contractor’s election to terminate the Contract shall not prejudice any other rights
of the Contractor, under the Contract or otherwise.

16.3

Cessation of Work and
Removal of Contractor's
Equipment

After a notice of termination under Sub-Clause 15.5 [Employer's Entitlement to
Termination], Sub-Clause 16.2 [Termination by Contractor] or Sub-Clause 19.6
[Optional Termination, Payment and Release] has taken effect, the Contractor shall

promptly:

(@  cease all further work, except for such work as may have been instructed by
the Engineer for the protection of life or property or for the safety of the Works,

(b)  hand over Contractor's Documents, Plant, Materials and other work, for which
the Contractor has received payment, and

() remove all other Goods from the Site, except as necessary for safety, and leave
the Site.

16.4
Payment on Termination

of

ant
173
Indemnities

50

e S
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After a notice of termination under Sub-Clauss 16.2 [Termination by Contractor] has
taken effect, the Employer shall promptly:

(@  return the Performance Sacurity to the Contractor,

(0)  pay the Contractor in accordance with Sub-Clause 19.6 [Optional Termination,
Payment and Release], and

©)  pay to the Contractor the amount of any loss of profit or other loss or damage
sustained by the Contractor as a result of this termination,

>Responﬁbﬁuy

The Contractor shall indemnify and hold harmiless the Employer, the Employer's
Personnel, and their respective agents, against and from all claims, damages, losses
and expenses (including legal fees and expenses) in respact of:

(@  bodily injury, sickness, disease or death, of any person whatsoever arising out
of or in the course of or by reason of the Contractor’s design (if any), the
execution and completion of the Works and the remedying of any defects,
unless attributable to any negligence, wilful act or breach of the Contract by the
Employer, the Employer's Personnel, or any of their respective agents, and

(b)  damage to or loss of any property, reai or personal (other than the Works), to
the extent that such damage or loss:

arises out of or in the course of or by reason of the Contractor’s design
fany), the execution and complation of the Works and the remedying of
any defects, and

is attributable to any negligence, wilful act or breach of the Contract by
the Contractor, the Contractor’s Personnel, their respective agents, or
anyone directly or indirectly employed by any of them.
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The Employer shall indemnify and hold harmless the Contractor, the Contractor’s
Personnel, and their respective agents, against and from all claims, damages, losses
and expenses (including legal fees and expenses) in respect of (1) bodily injury,
sickness, disease or death, which is attributable to any negligence, wilful act or breach
of the Contract by the Employer, the Employer’s Personnel, or any of their respective
agents, and (2) the matters for which liability may be excluded from insurance cove,
as described in sub-paragraphs (d)(), (i) and (iii) of Sub-Clause 18.3 [Insurance
Against Injury to Persons and Damage to, Property).

17.2

Contractor's Care
of the Works

17.3

The Contractor shall take full responsibility for the care of the Works and Goods from
the Commencement Date until the Taking-Over Certificate is issued (or is deemed to
be issued under Sub-Clause 10.1 [Taking Over of the Works and Sections)) for the
Works, when responsibility for the care of the Works shall pass to the Employer. If a
Taking-Over Certificate is issued (or is O deemed to be issued) for any Section or part
of the Works, responsibility for the care of the Section or part shall then pass to the
Employer.

After responsibility has accordingly passed to the Employer, the Contractor shall take
responsibility for the care of any work which is outstanding on the date stated in a
Taking-Over Certificate, until this outstanding work has been completed.

If any loss or damage happens to the Works, Goods or Contractor's Documents
during the period when the Contractor is responsible for their care, from any cause
not listed in Sub-Clause 17.3 [Employer’s Risks], the Contractor shall rectify the loss
or damage at the Contractor’s risk and cost, so that the Works, Goods and
Contractor's Documents conform with the Contract.

The Contractor shall be liable for any loss or damage caused by any actions
performed by the Contractor after a Taking-Over Certificate has been issued. The
Contractor shall also be liable for any loss or damage which occurs after a Taking-
Over Certificate has been issued and which arose from a previous event for which the
Contractor was liable.

Employer's Risks

General Conditions

The risks referred to in Sub-Clause 17.4 below are:

(@)  war, hostilities (whether war be declared or not), invasion, act of foreign
enemies, _ S

(b)  rebelion, terrorism, revolution, insurrection, military or usurped power, or civil
war, within the Country,

(c) riot, commotion or disorder within the Country by persons other than the
Contractor's Personnel and other employees of the GContractor and
Subcontractors,

(d)  munitions of war, explosive materials, jonising radiation or contamination by
radio-activity, within the Country, except as may be attributable to the
Gontractor's use of such munitions, explosives, radiation or radio-activity,

(e)  pressure waves caused by aircraft or other aerial devices travelling at sonic or
supersonic speeds,

(f) use or occupation by the Employer of any part of the Permanent Works, except

as may be specified in the Contract,

design of any part of the Works by the Employer’s Personnel or by others for

\.  whom the Employer is responsible, and

h)%: any operation of the forces of nature which is Unforeseeable or against which

-7 an experienced contractor could not reasonably have been expected to have

/' taken adequate preventative precautions.
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17.4 If and to the extent that any of the risks listed in Sub-Clause 17.3 above results in loss

Consequences of or damage to the Works, Goods or Contractor's Documents, the Contractor shall

Employer’s Risks promptly give notice to the Engineer and shall rectify this loss or damage to the extent
required by the Engineer.

If the Contractor suffers delay and/or incurs Cost from rectifying this loss or damage,
the Contractor shall give a further notice to the Engineer and shall be entitled subject
to Sub-Clause 20.1 [Contractor’s Claims] to: '

(@  an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion), and

(b)  payment of any such Cost, which shall be included in the Contract Price. In the
case of sub-paragraphs (f) and (g) of Sub-Clause 17.3 [Employer's Risks],
reasonable profit on the Cost shall also be included.

After receiving this further notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [Determinations] to agree or determine these matters.

17.5

Intellectual and Industrial In this Sub-Clause, “infringement” means an infringement (or alleged infringement) of

Property Rights any patent, registered design, copyright, trade mark, trade name, trade secret or other
intellectual or industrial property right relating to the Works; and “claim” means a claim
(or proceedings pursuing a claim) alleging an infringement.

Whenever a Party does not give notice to the other Party of any claim within 28 days
of receiving the claim, the first Party shall be deemed to have waived any right to
indemnity under this Sub-Clause.

The Employer shall indemnify and hold the Contractor harmless ég;ainst and from any
claim alleging an infringement which is or was:

(8)  an unavoidable result of the Contractor's compliance with the Contract, or
(b)  aresult of any Works being used by the Employer:

(i) for a purpose other than that indicated by, or reasonably to be inferred
from, the Contract, or

(i) in conjunction with any thing not supplied by the Contractor, unless such
use was disclosed to the Contractor prior to the Base Date or is stated
in_the Contract.

The Contractor shall indemnify and hold the Employer harmless against and from any
other claim which arises out of or in relation to (i) the manufacture, use, sale or import
of any Goods, or (i) any design for which the Contractor is responsible.

If a Party is entitied to be indemnified under this Sub-Clause, the indemnifying Party
may (at its cost) conduct negotiations for the settlement of the claim, and any litigation
or arbitration which may arise from it. The other Party shall, at the request and cost of
the indemnifying Party, assist in contesting the claim. This other Party (and its
Personnel) shall not make any admission which might be prejudicial to the indemnifying
Party, unless the indemnifying Party failed to take over the conduct of any negotiations,
litigation or arbitration upon being requested to do so by such other Party.

"j"\
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17.6
Limitation of Lig

2N
& Néﬁger Party shall be liable to the other Party for loss of use of any Works, loss of
Epﬁ_t_; loss of any contract or for any indirect or consequential loss or damage which

A

1ay be suffered by the other Party in connection with the Contract, other than under
52 '
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Sub-Clause 16.4 [Payment on Termination] and Sub-Clause 17.1 (Indemnities).

The total liablity of the Contractor to the Employer, under or in connection witn the
Contract other than under Sub-Clause 4.19 [Electricity, Water and Gas), Sub-
Clause 4.20 [Employer's Equipmer and Free-Issue Materiall, Sub-Clause 17.1
lindemnities] and Sub-Clause 17.5 (Intellectual and Industrial Propertly Rights], shall
not exceed the sum stated in the Particular Conditions or (if a sum is not s stated)
the Accepted Contract Amount.

This Sub-Clause shall not limit lability in any case of fraud, deliberate defaull or
raciless misconduct by the defaulting Party.

8.1
General Requirements in this Clause, “insuring Party” means, for cach type of insurance, the Party responsible
for Insurances for effecting 2nd maintaining the insurance specified in tho relevant Sub-Clause.

Wherever the Contractor is the insuring Parly, each insurance shall be effected with
insurers and in terms approved by the Employer. These terms shall be consistent with
any terms agreed by both Partios before the date of the Letter of Acceptance. This
agreement of terms shall take precedence over the provisions of this Clause.

Wherever the Employer is the insuring Paity, each insurance shall be effected with
insurers and in terms consistent with the detalls annexed to the Particular Conditions.

If a policy is required to indemnify joint insured, the cover shall apply separately to
each insured as though a separate policy had been issued for each of the joint
insured. If a policy indemnifies additional joint insured, namely in addition to the
insured specified in this Clause, ) the Contractor shall act under the policy on behalf
of these additional joint insured except that the Employer shall act for Employer's
personnel, (i) additional joint 'asured shall not be entitled to receive payments directly
from the insurer or to have any other direct dealings with the insurer, and (iii) the
insuring Parly shall require all additional joint insured to comply with the conditions
stipulated in the policy.

Each policy insuring against loss or damage shall provide for payments o be made in
the currencies required to rectify the loss or damage. Payments received from insurers
shall be used for the rectification of the loss or damage.

The relevant insuring Party shall, within the respective periodis stated in the Appendix
to Tender (calculated from the Commencement Date), submit to the other Party:

avidence that the insurances described in this Clause have been effected, and
copies of the policies for the insurances descrived In Sub-Clause 18.2
(Insurance for Works and Contractor's Equipment] and Sup-Clause 18.3
{insurance against Injury to Persons and Damage to Property].

TE

When each premiurn is paid, the insuring Party shall submit evidence of payment to
the other Party. Whenaver evidence or policies are submitted, the insuring Party shall
dép give notice to the Engineer.

Eacih- Party shall comply with the conditions stipulated in each of the insurance
policies. The: insuring Party shall keep the insurers informed of any relevant changes
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to the execution of the Works and ensure that insurance is maintained in accordance
with this Clause.

Neither Party shall make any material alteration to the terms of any insurance without
the prior approval of the other Party. If an insurer makes (or attempts to make) any
alteration, the Party first notified by the insurer shall promptly give notice to the other
Party,

If the insuring Party fails to effect and keep in force any of the insurances it is required
to effect and maintain under the Contract, or fails to provide satisfactory evidence and
copies of policies in accordance with this Sub-Clause, the other Party may (at its
option and without prejudice to any other right or remedy) effect insurance for the
relevant coverage and pay the premiums due. The insuring Party shall pay the amount
of these premiums to the other Party, and the Contract Price shall be adjusted
accordingly.

Nothing in this Clause limits the obligations, liabilities or responsibilities of the
Contractor or the Employer, under the other terms of the Contract or otherwise. Any
amounts not insured or not recovered from the insurers shall be borne by the
Contractor and/or the Employer in accordance with these obligations, liabilities or
responsibilities. However, if the insuring Party fails to effect and keep in force an
insurance which is available and which it is required to effect and maintain under the
Contract, and the other Party neither approves the omission nor effects insurance for
the coverage relevant to this defautt, any moneys which should have been recoverable
under this insurance shall be paid by the insuring Party.

Payments by one Party to the other Parly shall be subject to Sub-Clause 2.5
[Employer’'s Claims] or Sub-Clause 20.1 [Contractor's Claims), as applicable.

18.2

Insurance for Works and
Contractor's Equipment

The insuring Party shall insure the Works, Plant, Materials and Contractor's
Documents for not less than the full reinstatement cost including the costs of
demolition, removal of debris and professional fees and profit. This insurance shall be
effective from the date by which the evidence is to be submitted under sub-paragraph
() of Sub-Clause 18.1 [General Requirements for Insurances), until the date of issue
of the Taking-Over Certificate for the Works.

The insuring Party shall maintain this insurance to provide cover until the date of issue
of the Performance Certificate, for loss or damage for which the Contractor is liable
arising from a cause occurring prior to the issue of the Taking-Over Certificate, and for
loss or damage caused by the Contractor in the course of any other operations
(including those under Clause 11 [Defects Liability)).

The insuring Party shall insure the Contractor's Equipment for not less than the iull
replacement value, including delivery to Site. For each item of Contractor's Equipment,
the insurance shall be effective while it is being transported to the Site and until it is
no longer required as Contractor's Equipment.

Unless otherwise stated in the Particiilar Conditions, insurances under this Sub-Clause:

shall be effected and maintained by the Contractor as insuring Party,
shall be in the joint names of the Parties, who shall be jointly entitled to receive
payments from the insurers, payments being held or allocated betwesn the
< Parties for the sole purpose of rectifying the loss or damage,

shall cover all loss and damage from any cause not listed in Sub-Clause 17.3
[Employer's Risks],

Cenditions of Contract for Construction
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(@  shall also cover loss or damage to a part of the Works which is attributable to
the Lse or occupation by the Ermployer of another part of the Works, and loss
or damags from the risks listed in sub-paragraphs (€), (g) and (h) of Sub-
Clause 17.3 [Employer's Flisks), excluding (in each case) risks which are not
insurable at commercially reasonable terms, with deauctibles per occurrence of
not more than the,amount stated in the Appendix to Tender (if an amount is not
so stated, this sub-paragraph (d) shall not apply), and

e  may however axclude loss of, damage 10, and reinstatement of:

()  apart of the Works which is in a defective condition due to a defect in
its design, materials or workmanship (but cover shall include any other
parts which are lost or darnaged as a direct result of this defoctive
condition and not as described in sub-paragraph (i) below),

@)  apartof the Works which is lost or damaged in order 1o reinstate any
other part of the Works if this other part is in a defective condition due to

: a defect in its design, materials or workmanship,

(i) apartof the Works which has been taken over by the Employer, excapt
lo the extent that the Contractor i liable for the loss or damage, and

(v  Goods while they are not in the Country, subject to Sub-Clause 14.5
[Plant and Materials intended for the Works].

i, more than one year after the Base Date, the cover described in sub-paragraph (d)
ahove ceases to be available at commercially reasonable terms, the Contractor shall
(as insuring Party) give notice 1o the Employer, with supporting particulars. The
Employer shall then fi) be entitled subject 1o Sub-Clause 2.5 [Empioyer’s Claims] to
payment of an amount equivalent to such commercially reasonable terms as the
Gontractor should have expected to have paid for such cover, and (i) be deemed,
unloss he obtains the cover at commercially reasonable t&rms, to have approved the
omission under Sub-Clause 18.1 (General Requirements for Insurances].

483 ———————"

insurance against Injury The insuring Party shall insure against each Party’s liability for any loss, damage, death

to Persons and Damage  Of podily injury which may occLr to any physical property (except things insured under

to Property Sub-Clause 18.2 [Insurance for Works and Contractor’s Equipment]) or to any person
(except persons insured under Sub-Clause 18.4 [Insurance for Contractor’s
Porsonnel)), which may arise out of ihe Contractor's parformance of the Contract and
oceurring before the issue of the Performance Certificate.

This insurance shall be for a limit per occurrence of not loss than the amount stated in
the Appendix to Tender, with no limit on the nurnber of cocurrences. If an amount is not
stated in the Appendix 10 “Tender, this Sub-Clause shall not apply.

Unless otherwise stated in the Particular Conditions, the insurances specified in this
Sub-Clause:

(@)  shallbe effacted and maintained by the Contractor as insuring Party,

() shalloe in the joint names of the Parties,

(¢ . shall be extended to cover liability for all loss and damage to the Employer's
property (except things insured under Sub-Clause 18.2) arising out of the
Contractor's performance of the Contract, and

(d)  may however exclude liability to the extent that it arises from:

0] the Employer's right to have the Permanent Works executed on, over, under,
_ in or through any land, and to occLpy this land for the Permanent \Works,

(i) ~ damage which is an unavoidable result of the Contractor's obligations to
execute the Works and remedy any defects, and
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{i)  a cause listed in Sub-Ciause 17.3 [Employer's Risks], except to the
extent that cover is available at commercially reasonable terms.

184

Insurance for

The Contractor shall effect and maintain insurance against liability for claims,

Contractor's Personnel damages, losses and expenses (including legal fees and expenses) arising from injury,

For

i9.1

sickness, disease or death of any person employed by the Contractor or any other of
the Contractor's Personnel.

The Employer and the Engineer shall also be indemnified under the policy of
insurance, except that this insurance may exclude losses and claims to the extent
that they arise from any act or neglect of the Employer or of the Employer's
Personnel.

The insurance shall be maintained in full force and effect during the whole time that
these personnel are assisting in the execution of the Works. For a Subcontractor’s
employees, the insurance may be effected by the Subcontractor, but the Contractor
shall be responsible for compliance with this Clause.
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In this Clause, *Force Majeure" means an exceptional event or circumstance:

Definition of Force

Majeure

19.2 -

(@  which is beyond a Party’s control,

(b)  which such Party could not reasonably have provided against before entering
into the Contract,

(¢)  which, having arisen, such Party could not reasonably have avoided or
overcome, and

(d)  whichis not substantially attributable to the other Party.

Force Majeure may include, but is not limited to, exceptional events or circumstances
of the kind listed below, so long as conditions (a) to (d) above are satisfied:

() war, hostilities (whether war be declared or not), invasicn, act of foreign
enemies,

(i)  rebellion, terrorism, revolution, insurrection, military or usurped power, or
civil war,

(i) riot, commotion, disorder, strike or lockout by persons other than the
Contractor's Personnel and other employees of the Contractor and Sub-
contractors,

(v} munitions of war, explosive materials, ionising radiation or contamination
by radio-activity, except as may be attributable to the Contractor's use of
such munitions, explosives, radiation or radio-activity, and

(v)  natural catastrophes such as earthquake, hurricane, typhoon or volcanic
activity.

Notice of Force Maieqf_ja_ If a Party is or will be prevented from performing any of its obligations under the

56

{ontract by Force Majeure, then it shall give notice to the other Party of the event or
'!t{c,t‘xmstances constituting the Force Majeure and shall specify the obligations, the
er]p‘rmance of which is or will be prevented. The notice shall be given within 14 days
after the Party became aware, or should have become aware, of the relevant event or
circumstance constituting Force Majeure.
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j | . .
The Party shall, having given notice, be excused performance of such obligations for
50 long as such Force Majeure prevents it 1Orit performing them.

Notwithstanding any other provision of this Clause, Force Majeure shall not apply to
obligations of either Party to make payments to the other Party under the Contract.

T T

Duty to Minimise Delay Each Parly shall at all times use all reasonable endeavours to minimise any delay in
the performance of the Contract as a result of Force Majeure.

A Party shal give notice to he other Party when it ceases 10 bo affected by the Force

Majeure.
19.4 e — —
Consequences of Force  If the Conlractor is prevented from performing any of his obligations under the
Majeure Contract by Force Majeure of which notice has been given under Sub-Clause 19.2
[Notice of Force Majeure], and suffers delay and/or incurs Cost by reason of such
Force Majeure, the Contractor shall be antitled  subject 1o Sub-Clause 20.1
[Contractor's Claims] to:
(a) an extension of time for any such delay, if comnpletion is or will be delayed,
under Sub-Clause 8.4 [Extension of Time for Completion), and
(b) iftheeventor circumstance is of the kind described in sub-paragraphs () to (iv)
of Sub-Clause 19.1 [Definition of Force Majeure) and, in the case of sub-
paragraphs (i) to (v), occurs in the Country, payment of any such Cost.
After receiing this notice, the Engineer shall proceed in accordance with Sub-
Clause 3.5 [De!ermr’nations} {o agree or determine these matlers.
19.5 ________________._-—-—-______u______u_~___,___.—-—-—
Force Majeure Affecting If any Subcontractor is entitled under any contract or agreement relating to the Works
Subcontractor to relief from force majeure on terms additional to or broader than those specified in
this Clause, such additional or broader force majeure events or circumstances shall
not excuse the Contractor's non-performance or entitle him to relief under this Clause.
196 ——— e e e e
Optional Termination, If the execution of substantially all the Works in progress is prevented for a continuous
Payment and Release period of 84 days by reason of Force Majeure of which notice has been given under

Sub-Clause 19.2 (Notice of Force Majeure), or for multiple periods which total moré than
140 days due to the same notified Force Majeure, then either Party may give to the other
Party a notice of termination of the Contract. In this event, the termination shall take
offect 7 days after the notice is given, and the Contractor shall proceed in accordance

wilh Sub-Clause 16.3 [Cessatior of Work and Removal of Contractor's Equipment).

Upon stich termination, the Engineer shall determine the value of the work done and
issue a Payment Cerlificate which shall include:

(7)  theamounts payable for any work carried out for which a price is stated in the
Contracl;

(o) the Cost of Plant and Materials ordered for the Works which have been
dalivered to the Contractor, or of which the Confractor is liable 1o accept
delivery: this Plant and Materiels shall become the property of (and be at ihe
isk of) the Employer when paid for by the Employer, and the Contractor shall
Z place the same at the Employer's disposal;

) | any other Cost or liability which in the circumstances v+ easonably incurred

£% ¢ bythe Gonftractor in the expectation of completing the Works;
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(d)  the Cost of removal of Temporary Works and Contractor's Equipment from the
Site and the return of these items to the Contractor's works in his country (or
to any other destination at no greater cost); and

(e)  the Cost of repatriation of the Contractor's staff and labour employed wholly in
connection with the Works al the date of termination.

Release from
Performance
under the Law

20.1
Contractor’s Claims

Notwithstanding any other provision of this Clause, if any event or circumstance
outside the control of the Partics (including, but not limited to, Force Majeure) arises
which makes it impossible or unlawful for either or both Parties to fulfil its or their
contractual obligations or which, under the law governing the Conlract, entitles the
Parties to be released from further performance of the Contract, then upon notice by
either Parly to the other Party of such event or circumstance:

(8)  the Parties shall be discharged from further performance, without prejudice to
the rights of either Parly in respect of any previous breach of the Contract, and

(b)  thesum payable by the Employer to the Contractor shall be the same as would
have heen payable under Sub-Clause 19.6 [Optional Termination, Payment and
Release) if the Contract had been terminated under Sub-Clause 19.6.

;putes and Arbitration

If the Contractor considers himself to be entitled to any extension of the Time for
Completion and/or any additional payment, under any Clause of these Conditions or
otherwise in connection with the Contract, the Contractor shall give notice to the o
Engineer, describing the event or circumstance giving rise to the claim. The notice
shall be given as soon as practicable, and not later than 28 days after the Contractor
became aware, or should have become aware, of the event or circumstance,

If the Contractor fails to give notice of a claim within such period of 28 days, the Time
for Completion shall not be extended, the Contractor shall not be entitled to additional
payment, and the Employer shall be discharged from all liability in connection with the
claim. Otherwise, the following provisions of this Sub-Clause shall apply.

The Contractor shall also submit any other notices which are required by the Contract,
and supporting particulars for the claim, all aselevant to such event or circumstance.

The Contractor shall keep such contemporary records as may be necessary to
substantiate any claim, either on the Site or at another location acceptable to the
Engineer. Without admitting the Employer’s liability, the Engineer may, after receiving
any notice under this Sub-Clause, monitor the record-keeping and/or instruct the
Contractor to keep further contemporary records. The Contractor shall permit the
Engineer to inspect all these records, and shall (if instructed) submit copies to the
Engineer,

Within 42 days after the Contractor became aWare (or should have become aware) of
the event or circumstance giving rise to the claim, or within such other period as may
be proposed by the Contractor and approved by the Engineer, the Contractor shall

' B ﬁs[fnd to the Engineer a fully detailed claim which includes full supporting particulars of

@basrs of the claim and of the extension of tirme and/or additional payment claimed.
hg event or circumstance giving rise to the claim has a continuing effect:

" this fully detailed claim shall be considered as interim:

¥, Conditions of Contract for Construction
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(p)  the Contractor shall send further interim claims at monthly intervals, giving the
accimulated delay and/or amount claimed, and such further particulars as the
Engineer may reasonably require; and :

(©)  the Contractor shall send a final claim within 28 days after the end of the effects
resulting from the event or circumstance, or within such other period as may be
proposed by the Contractor and approved by the Engineer.

Within 42 days after receiving a claim or any further particulars supporting a previous
claim, or within such other period as may be proposed by the Engineer and approved
by the Contractor, the Engineer shall respond with approval, or with disapproval and
detailed comments. He may also request any necessary further particulars, but shall
nevertheless give his response on the principles of the claim within such time.

Each Payment Certificate shall include such amounts for any claim as have been
reasonably substantiated as due under the relevant provision of the Contract. Unless
and until the particulars supplied are sufficient to substantiate the whole of the claim,
the Contractor shall only be entitled to payment for such part of the claim as he has
been able to substantiate.

The Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations) to
agree or determine (i) the extension (if any) of the Time for Completion (before or after
its expiry) in accordance with Sub-Clause 8.4 [Extension of Time for Completion),
and/or (i) the additional payment (if any) to which the Contractor is entitled under the
Contract.

The requirements of this Sub-Clause are in addition to those of any other Sub-Clause
which may apply to a claim. If the Contractor fails to comply with this or another Sub-
Clause in relation to any claim, any extension of time and/or additional payment shall
take account of the extent (if any) to which the failure has prevented or prejudiced
proper investigation of the claim, unless the claim is excluded under the second
paragraph of this Sub-Clause.

02 —m8F———

Appointment of the Disputes shall be adjudicated by a DAB in accordance with Sub-Clause 20.4
Dispute Adjudication [Obtaining Dispute Adjudication Board’s Decision]. The Parties shall jointly appoint a
Board DAB by the date stated in the Appendix to Tender.

. The DAB shall comprise, as stated in the Appendix to Tender, either one or three
" guitably qualified persons (“the members”). If the number is not so stated and the
Parties do not agree otherwise, the DAB shall comprise three persons.

If the DAB is to comprise three persons, each Party shall nominate one member for
the approval of the other Party. The Parties shall consult both these members and
shall agree upon the third member, who shall be appointed to act as chairman.

However, if a list of potential members is included in the Contract, the mernbers shall
be selected from those on the list, other than anyone who is unable or unwilling to
accept appointrnent 10 the DAB.

The agreement between the Parties and either the sole mernber (“adjudicator”) or
each of the three members shall incorporate by reference the General Conditions of

balispute Adjudication Agreement contained in the Appendix to these General
'nY ' -{éggitions. with such amendments as aré agreed between them.
RAY

;‘;‘Ez‘
E‘Ftieﬂiierms of the rerr: ~zsation of either the sole member or each of the three
ep‘ibem, including the remuneration of any expert whom the DAB consults, shall be
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mutually egreed upon by the Parties when agreeing the terms of appoint:nent. Each
Party shall be responsible for paying one-half of this remursration.

If at any time the Parties so agree, they may jointly refer a matter to the DAB for it to
give its opinion. Neither Party shall consult the DAB on any matter without the
agreement of the other Party.

If at any time the Parties so agree, they may appoint a suitably qualified person or
persons to replace (or to be available to replace) any one or more members of the
DAB. Unless the Parties agree otherwise, the appointment will come into effect if a
member declines to act or is unable to act as a result of death, disability, resignation
or termination of appointment.

If any of these circumstances occurs and no such replacement is available, a
replacement shall be appointed in the same manner as the replaced person was
required to have been nominated or agreed upon, as described in this Sub-Clause.

The appointment of any member may be terminated by mutual agreement of both
Parties, but not by the Employer or the Contractor acting alone. Unless otherwise
agreed by both Parties, the appointment of the DAB (including each member) shall
expire when the discharge referred to in Sub-Clause 14.12 [Discharge] shall have
become effective.

20.3

Failure to Agree Dispute  |f any of the following conditions apply, namely:
Adjudication Board

(@  the Parties fail to agree upon the appointment of the sole member of the DAB
_ by the date stated in the first paragraph of Sub-Clause 20.2, [Appointment of
" the Dispute Adjudication Board]

(b)  either Party fails to nominate a member (for approval by the other Party) of a
DAB of three persons by such date,

©)  the Parties fail to agree upon the appointment of the third member (to act as
chairman) of the DAB by such date, or

(d)  the Parties fail to agree upon the appointment of a replacement person within
42 days after the date on which the sole member or one of the three members
declines to act or is unable to act as a result of death, disability, resignation or
termination of appointment,

then the appointing entity or official named in the Appendix to Tender shall, upon the ===

request of either or both of the Parties and after due consultation with both Parties,
appoint this member of the DAB. This appointment shall be final and conclusive, Each
Party shall be responsible for paying one-half of the remuneration of the appointing
entity or official,

20.4

Obtaining Dispute

Adjudication Board’s If a dispute (of any kind whatsoever) arises between the Parties in connection with,
Decision or arising out of, the Contract or the execution of the Works, including any dispute

60

as to any certificate, determination, instruction, opinion or valuation of the Engineer,
either Party may refer the dispute in writing to the DAB for its decision, with copies
to the other Party and the Engineer. Such reference shall state that it is given under
this Sub-Clause.,

D DA

.O .\

E_*F‘?’;j&‘:.\a DAB of three persons, the DAB shall be deemed to have received such
: erence on the date when it is received by the chairman of the DAB.

s . -
;%b;ﬁ Parties shall promptly make available to the DAB all such additional information,
G0 '
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further access to the Site, and appropriate facilities, as the DAB may require for the
purposes of making a decision on such dispute. The DAB shall be deemed to be not
acting as arpitrator(s).

Within 84 days-after receiving such reference, of within such other pericd as may be
proposed by the DAB and approved by both Parties, the DAB shall give its decision,
which shall be reasoned and shall state that it is given under this Sub-Clause. The
decision shall be binding on both Parties, who st alt prornptly give effect to it unless and
until it shall be revised in an ainicable settlement or an arbitral award as described
halow. Unless the Contract has already been abandoned, repudiated or terminated, the
Contractor shall continue to proceed with the Works in accordance with the Contract.

If either Party is dissatisfied with the DAB's decision, then either I’arty may, within 28
days after receivng the decision, give - otice to the other Party of its dissatisfaction. If
the DAB fails to give its dJecision within the period of 84 days {or as otherwise
approved) after receiving siich reference, then either Party may, within 28 days after
this period has expired, give notice to the other Party of its dissatisfaction.

In sither event, this notice of cissatisfaction shall state that it is giver: under this Sub-

lause, and shall set out the metter in dispute and the reason(s) for dissatisfaction.
Exceot as stated in Sub-Clause 20.7 [Failure to Comply with Dispute Adjudication
Board's Decision] and Sub-Clause 20.8 [Expiry of Dispute Adjudication Board's
Appointmend), neither Parly shall be entitled to commence arbitration of a dispute

unioss a notice of dissatisfaciion has been given in accordance with this Sub-Clausa.

If the DAB has given its decision as to @ matter in dispute to both Parties, and no notice
of dissatisfaction has been given by aither Party within 28 days after it received the
NAB's dlecision, then the decision shall become final and binding upon both Parties.

205 B S P R

Amicabie Whare notice of dissatisfaction has been given undler Sub-Clause 20.4 above, both

Setiiement Parties shall attempt to seitle the dispute amicably before the commencement of
arbitration. 1lowever, uniess both Parties agree otherwise, arbitration may be
commenced or: or after the fifty-sixtn day after the day on which notice of dissatis-
faction was given, even if no attempt at amicable settlement has been made.

50.5 . s - S

Arhitration Unless settlec amicably, any dispute in respect of which the DAB's decision (if any) has

not become final and binding shall be finally settled by international arbitration. Unless
otherwise agreed by boih Parties:

(2) the dispuln shall be finglly settied under the Rules of Arbitration of the
International Charmber of Comimerce,

()  the dispute shall be settled by three arbitrators appointed in accordance with
these Rules, and

(©)  the arbitration shall be conci icted in the language for communications defined
in Sub-Clause 1.4 {Law and Language).

The arbitrator(s) shall have full power to open up, review and revise any certificate,

determinatior:, instruction, opinion or valuation of the Engineer, and any decision of the

DAB, relovant to tha dispute. Nothing shall disquality the Engineer from being called
.-,as a witness and giving evidence before the arbitrator(s) on any matter whatsoever
gvant to the dispute.

oir P fﬁ_e..h_er Party shall be limited in the proceedings before the arbitrator(s) to the evidence:
{ . orargumenis previously put before the DAB to obtain its decision, or to the reasons
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for dissatisfaction given in its notice of dissatisfaction. Any decision of the DAB shall
be admissible in evidence in the arbitration.

Arbitration may be commenced prior to or after completion of the Works. The
obligations of the Parties, the Engineer and the DAB shall not be altered by reason of
any arbitration being conducted during the progress of the Works.

20,7

Failure to Comply with
Dispute Adjudication
Board's Decision

In the event that:

(@)  neither Party has given notice of dissatisfaction within the period staied in Sub-
Clause 20.4 [Obtaining Dispute Adjudication Board's Decision],

(o)  the DAB's related decision (if any) has become final and binding, and

(c) aParty fails to comply with this decision,

then the other Party may, without prejudice to any other rights it may have, refer the
failure itself to arbitration under Sub-Clause 20.6 [Arbitration]. Sub-Clause 20.4
[Obtaining Dispute Adjudication Board's Decision] and Sub-Clause 20.5 [Amicable
Settlement] shall not apply to this reference.

208 —
Expiry of Dispute If a dispute arises between the Parties in connection with, or arising out of, the
Adjudication Board’s Contract or the execution of the Works and there is no DAB in place, whether by
Appointment reason of the expiry of ihe DAB's appointment or otherwise:
(@)  Sub-Clause 20.4 [Obtaining Dispute Adjudication Board's Decision] and Sub-
Clause 20.5 [Amicable Settlernent] shall not apply, and
(b)  the dispute may be referred directly to arbitration under Sub-Clause 20.6
[Arbitration).
|
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APPENDIX

General Conditions of Dispute Adjudication Agreement

1
Definitions

Each "Dispute Adjudication Agreerment” i§ a tripartite agreement by and between:
@ the "Employer”;
(o) the “Contractor’; and
©)  the "Member' who is defined in ine Dispute Adjudication Agreement as heing:
)] the sole member of the "DAB" (or "adjudicator’) and, where this is the
case, all references to the "Other Members" do not apply, or
i)  one of the three persons who are jointly called the "DAB" (or "dispute
adjuci~=tion board”) and, whers this is the case, the other two persons
are calied the "Other Members”,

The Employer and the Contractor have entered (or intend to enter) into & contract,
which is called the "Contract" and is defined in the Dispute Adjudication Agreement,
which incorporates this Appendix. In the Dispute Adjudication Agreement, words and
expressions which are not otherwise defined shall have the meanings assigned to
thern in the Contract.

2

General Provisions

Uniess otherwise stated in the Dispute Adjudication Agreement, it shal take effect on

the latest of the following dates:

(@ the Commencement Date defined in the Contract,

(o)  when the Employer, the Contractor and the Member have each signed the
Dispute Adjudication Agreement, or

(©  when the Employer, the Contractor and each of the Other Members (if any)
have respectively each signed a dispute adjudication agreement.

When the Dispute Adjudication Agreement has taken effect, the Employer and the
Contractor shall each give notice to the Member accordingly. if the Member does not
receive either notice within six monrths after entering into the Dispute Adjudication
Agreement, it shall be void and ineffective,

This employment of the Meimber is a personal appointment. At any time, the Member
rnay give not less than 70 cays' notice of resignation to the Employer and to the
Contractor, and the Dispute Adjuclication Agreement shall terminate upon the expiry
of this period.

No assignment or subcontracting of the Dispute Adjudication Agreement is permitted
without the prior written agreement of al the parties to it and of the Other Members (if an ).

3 s o N

Warraniies

Ganeral Conditions

The Member warrants and agrees that he/she is and shall be impartial and indep-
endent of the Employer, the Contractor and the Engineer. The Member shall promptly
disclose, to each of them and to the Other Members (if any), any fact or circumstance
which might appear inconsistent with his/her warranty and agreement of impartiality
and independence.

» :When appointing the Member, the Employer and the Contractor refied upon the

Mgmber's representations that he/she is:
it i experienced in the work which the Contractor is to carry out under the Contract,
By experienced in the interpretation of contract documentation, and

-"‘"_‘(C) ' fiuent in the language for communications defined in the Contract.
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4
General Obligations of
the Member

The Member shall;

(a)  have no interest financial or otherwise in the Employer, the Contractor or the
Engineer, nor any financial interest in the Contract except for payment under the
Dispute Adjudication Agreement;

(b)  not previously have been employed as a consultant or otherwise by the
Employer, the Contractor or the Engineer, except in such circumstances as
were disclosed in writing to the Employer and the Contractor before they
signed the Dispute Adjudication Agreernent;

(¢)  have disclosed in writing to the Employer, the Contractor and the Other
Members (if any), before entering into the Dispute Adjudication Agreement and
to his/her best knowledge and recollection, any professional or personal
relationships with any direcior, officer or employee of the Employer, the
Contractor or the Engineer, and any previous involvernent in the overall project
of which the Contract forms part;

(d)  not, for the duration of the Dispute Adjudication Agreement, be employed as a
consultant or otherwise by the Employer, the Contractor or the Engineer,
except as may be agreed in writing by the Employer, the Contractor and the
Other Members (if any);

(@)  comply with the annexed procedural rules and with Sub-Clause 20.4 of the
Conditions of Contract;

f not give advice to the Employer, the Contractor, the Employer's Personnel or
the Contractor's Personnel concerning the conduct of the Contract, other than
in accordance with the annexed procedural rules;

(g  not while a Member enter into discussions or make any agreement with the
Employer, the Contractor or the Engineer regarding employment by any of
them, whether as a consultant or otherwise, after ceasing to act under the
Dispute Adjudication Agreement;

(h)  ensure his/her availability for all site visits and hearings as are necessary;

(i) become conversant with the Contract and with the progress of the Works (and
of any other parts of the project of which the Contract forms part) by studying
all documents received which shall be maintained in a current working file;

)] treat the details of the Contract and all the DAB's activities and hearings as private
and confidential, and not publish or disclose them without the prior written
consent of the Employer, the Contractor and the Other Members (if any); and

(k)  be available to give advice and opinions, on any matter relevant to the Contract
when requested by both the Employer and the Contractor, subject to the
agreement of the Other Members (if any).

5

General Obligations of
the Employer and the
Contractor

64
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The Employer, the Contractor, the Employer's Personnel and the Contractor's
Personnel shiall not request advice from or consultation with the Member regarding the
Contract, otherwise than in the normal course of the DAB's activities under the
Contract and the Dispute Adjudication Agreement, and except to the extent that prior
agreement is given by the Employer, the Contractor and the Other Members (if any).
The Employer and the Contractor shall be responsible for compliance with this
provision, by the Employer's Personnel and the Contractor's Personnel respectively.

The'Employer and the Contractor undertake to each other and to the Member that
the Member shall not, except as otherwise agreed in writing by the Employer, the
Contractor, the Member and the Other Members (if any):

(@)  be appointed as an arbitrator in any arbitration under the Contract;

(b) be called as a witncss to give evidence concerning any dispute before
. arbitrator(s) appointed for any arbitration under the Contract; or

el

""g) 4 be ligble for any claims for anything done or omitted in the discharge or

' purported discharge of the Member's functions, unless the act or omission is
shown to have been in bad faith.

Conditions of Contract for Construction
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The Employer and the Contractor hereby jointly and severally indemnify and hold the
\tember harmless against and from claims from which he is refieved from liability
under the preceding varagraph.

Whenever the Employer or the Contractor rofers a dispute to the DAE under Sub-
Clause 20.4 of the Conditions of Contract, which will require the Member to make a
site visit and attend a hearing, the Employer or the Contractor shall provide
appropriate security for a sum aquivalent to the reascnable oxpenses to be incurred
by the Member. No account shall be talen of any other payments due or paid to the
Member.

é e —————— e - FET e ——— s e S e et

oeid as follows, in the currency named in the Dispute

Payment The Member shall be
Adjudication Agreernent:
(a) aretainer fee per calendar month, which shall be considerect as payment in full

for:

0} being available on 28 days' notice for all site visits and hiearings;

(it becoming and remaining conversant with all project developments and
maintaining relevant files:

(i) el office and overhead oxpenses including secretarial services,
prhotecopying and office supplies incurred in connection with his duties;
an

(v) &l services performed hereunder except those referred to in suo-
paragraphs (b) and (c) of this Clause.

The retainer fee shall be paid with effect from the last day of the caiendar month
in which the Dispute Adjudication Agreement becomes effective’ until the last
day of the calendar month in which the Taking-Over Certificate is issued for the
whole of the Works,

With effect from the first day of the calendar month following the month in
which Taking-Over Certificate is issued ior the whole of the Works, the retainer
fee shall be reduced by 50%. This reduced fee shall be paid until the first day
of the calendar month in which the Mernber resigns or the Dispute Adjudication
Agreement is ctherwise terminatad.

(b)  adaily fee which shall be considered as payment in full for:

(i) each day or part of a day up 1o & rmaximum of two days' travel time
in cach direction for the journey between the Member's home and
the site, or another location of a meeting with the Other Members (if
any);

(i)  each working clay on site visits, hearings or preparing decisions; and

(i)  each day spent reading submissions in preparation for a hearing.

() all reasonable expenses incurrad in connection with the Member's duties,
including the cost of telephone calls, courier charges, faxes and telexes, travel
oxpenses, hotel and subsistence COsts: a receipt shall be required for each
itom in excess of five percent of the daily fee referred to in sub-paragraph (o) of
this Clause;

d)  any taxes properly levied in the Country on payments made to the Member
(unless a national or per nanent resident of the Country) under this Clause 6.

i The retainer and daily feos shall bo as specified in the Dispute Adjudication
Agreement. Unless it specifics otherwise, these fees shall remain fixed for the first 24
'c;_fal‘e’_rlj.dar months, and shall thereafter be adjusted by agreement between the
. Employer, the Contractor and the Member, at each anniversary of the date on which

'!"trje Dispute Adjudication Agreement became eliective.

General Concitions R nye 8" d' WSﬁ




The Member shall submit invoices for payment of the monthly retainer and air fares
quarterly in advance. Invoices for other expenses and for daily fees shall be submitted
foliowing the conclusion of a site visit or hearing. All invoices shall be accompanied by
a brief description of activities performed during the relevant period and shall be
addressed to the Contractor.

The Contractor shall pay each of the Member's invoices in full within 56 calendar days
after receiving each invoice and shall apply to the Employer (in the Statements under
the Contract) for reimbursement of one-half of the amounts of these invoices. The
Employer shall then pay the Contractor in accordance with the Contract.

If the Contractor fails to pay to the Member the amount to which he/she is entitled
under the Dispute Adjudication Agreement, the Employer shall pay the amount due to
the Member and any other amount which may be required to maintain the operation
of the DAB: and without prejudice to the Employer's rights or remedies. In addition to
all other rights arising from this default, the Employer shall be entitled to
reimbursement of all sums paid in excess of one-half of these payments, plus all costs
of recovering these sums and financing charges calculated at the rate specified in
Sub-Clause 14.8 of the Conditions of Contract.

If the Member does not receive payment of the amount due within 70 days after
subrnitting a valid invoice, the Member may (i) suspend his/her services (without
netice) until the payment is received, and/or (i) resign his/her appointment by giving
notice under Clause 7.

v

Termination At any time: (i) the Employer and the Contractor may jointly terminate the Dispute
Adjudication Agreement by giving 42 days' notice to the Member; or (i) the Member
may resign as provided for in Clause 2.

f the Member fails to comply with the Dispute Adjudication Agreement, the
Employer and the Contractor may, without prejudice to their other rights, terminate
it by notice to the Member. The notice shall take effect when received by the
Member.

If the Employer or the Contractor fails to comply with the Dispute Adjudication
Agreement, the Member may, without prejudice to his other rights, terminate it by
notice to the Employer and the Contractor. The notice shall take effect when received
by them both.

Any such notice, resignation and termination shall be final and binding on the
Empiloyer, the Contractor and the Member. However, a notice by the Employer or the
Contractor, but not by both, shall be of no effect.

8

Default of the Member If the Member fails to comply with any obligation under Clause 4, he/she shall not be
entitied to any fees or expenses hereunder and shall, without prejudice to their other
rights, reimburse each of the Employer and the-Contractor for any fees and expenses
received by the Member and the Other Members (if any), for proceedings or decisions
(if any) of the DAB which are rendered vold or ineffective.

9 ) e Do =

Dizputes dispute or claim arising out of or in connection with this Dispute Adjudication
..'Agrebment or the breach, termination or invalidity thereof, shall be finally settied under
v 1he Hu[es of Arbitration of the International Chamber of Commerce by one arbitrator
:'appomted in accordance with these Rules of Arbitration.

56 Conditions of Contract for Canstruction
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General Conditions

Annex PROCEDURAL RULES

1 Unless otherwise agreed by the Employer and the Contractor, the DAB shall visit the
site at intervals of not more than 140 days, including times of critical construction
events, at the request of either the Employer or the Contractor. Unless otherwise
agreed by the Employer, the Contractor and the DAB, the period between consecutive
visits shall not be less than 70 days, except as required to convene a hearing as
described below.

2 The timing of and agenda for each site visit shall be as agreed jointly by the DAB, the
Employer and the Contractor, or in the absence of agreement, shall be decided by the
DAB. The purpose of site visits is to enable the DAB to become and remain acquainted
with the progress of the Works and of any actual or potential problems or claims.

3 Site visits shall be attended by the Employer, the Contractor and the Engineer and
shall be co-ordinated by the Employer in co-operation with the Contractor. The
Employer shall ensure the provision of appropriate conference facilities and secretarial
and copying services. At the conclusion of each site visit and before leaving the site,
the DAB shall prepare a report on its activities during the visit and shall send copies
to the Employer and the Contractor.

4 The Employer and the Contractor shall furnish to the DAB one copy of all documents
which the DAB may request, including Contract documents, progress reports,
variation instructions, certificates and other documents pertinent to the performance
of the Contract. All communications between the DAB and the Employer er the
Contractor shall be copied to the other Party. If the DAB comprises three persons, the
Employer and the Contractor shall send copies of these requested documents and
these communications to each of these persons.

5 If any dispute is referred to the DAB in accordance with Sub-Clause 20.4 of the
Conditions of Contract, the DAB shall proceed in accordance with Sub-Clause 20.4
and these Rules. Subject to the time allowed to give notice of a decision and other
relevant factors, the DAB shall:

e

(a) act fairly and impartially as between the Employer and the Contractor, giving
each of them a reasonable opportunity of putting his case and responding to
the other's case, and

(b) adopt procedures suitable to the dispute, avoiding unnecessary delay or
expense.

6 The DAB may conduct a hearing on the dispute, in which event it will decide on the
date and place for the hearing and may request that written documentation and
arguments from the Employer and the Contractor be presented to it prior to or at the
hearing.

7 Except as otherwise agreed in writing by the Employer and the Contractor, the DAB

<%0 bgshall have power to adopt an inquisi torial procedure, to refuse admission to hearings
: \&% dience at hearings to any persons other than representatives of the Employer, the
C&f’:| actor and the Engineer, and to proceed in the absence of any party who the DAB
- igsatisfied received notice of the hearing; but shall have discretion to decide whether
ahdAo what extent this power may be exercised.
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The Employer and the Contractor empower the DAB, among other things, to: i

(@)
(b)

(©
(d)
(e)
U]

(©)]

(h)

establish the procedure to be applied in deciding a dispute,

decide upon the DAB's own jurisdiction, and as to the scope of any dispute
referred to it,

conduct any hearing as it thinks fit, not being bound by any rules or procedures
other than those contained in the Contract and these Rules,

take the initiative in ascertaining the facts and matters required for a dec:smn
make use of its own specialist knowledge, if any,

decide upon the payment of financing charges in accordance with the
Contract,

decide upon any provisional relief such as interim or conservatory measures,
and

open up, review and revise any certificate, decision, determination, instruction,
opinion or valuation of the Engineer, relevant to the dispute.

The DAB shall not express any opinions during any hearing concerning the merits of
any arguments advanced by the Parties. Thereafter, the DAB shall make and qgive its
decision in accordance with Sub-Clause 20.4, or as otherwise agreed by the
Employer and the Contractor in writing. If the DAB comprises three persons:

(@)
(b)

()

it shall convene in private after a hearing, in order to have discussions and
prepare its decision;

it shall endeavour to reach a unanimous decision: if this proves impossible the
applicable decision shall be made by a majority of the Members, who may
require the minority Member to prepare a written report for submission to the
Employer and the Contractor; and

if a Member fails to attend a meeting or hearing, or to fulfil any required function,
the other two Members may nevertheless proceed to make a decision, unless:
(i either the Employer or the Contractor does not agree that they do so, or
(i)  the absent Member is the chairman and he/she instructs the other

Members to not make a decision.

T, Conditions of Contract for Construction
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Assistants, Engineer's 3.2 10
Authorities, Delays Caused by 8.5 28
Avoidance of Interference 414 17
Care of the Works 17.2 51
Certificate, Application for Final Payment 14.11 45
Certificate, Final Payment 14,13 48
Certificate, Performance 11.9 34
Certificate, Taking-Over ' 10.1 29
Certificates, Application for interim Payment 14.3 41
Certificates, copies to be sent 1.3 53
Certificates, Interim Payment 14.6 43
Claims, Employer's 2.5 9
Claims Procedure 20.1 58
Clearance of Site after Performance Certificate 11.11 34
Clearance of Site after Taking-Over Certificate 4.23 20
Commencement of Works 8.1 26
Communications 1.3 5
Communications, Language for 1.4 5
Completion of Outstanding Work and Remedying Defects 11.1 32
Completion, Statement at 14.10 45
Completion, Time for 8.2 26
Conditions, Unforeseeable Physical 412 16
Confidential Details 112 : 8
Contract Price, The 141 40
Contractor to Search 11.8 34
20_Dpsontractor's Claims 20.1 58

- tractor's Design 41 12
actor's Documents, Employer's Use of 1.10 7
ctor's Entitlement to Suspend Work 16.1 49
ractor's Equipment 417 18

i g W
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Contractor's General Obligations 41
Contractor's Liability, Cessation of . .25
Contractor's Liability, Limitation of 17.6
Contractor's Obligations: Tests on Completion - 941
Contractor's Operations on Site 423
Contractor's Personnel 6.9
Contractor's Personnel and Equipment, Records of 6.10
Contractor's Representative 4.3
Contractor's Superintendence 6.8
Co-operation . 4.6
Cost, Adjustments for Changes in 13.8
Currencies for Payment of Variations 134
Currencies of Payment 14.15

DAB - see Dispute Adjudication Board

Data on Conditions at the Site 4,10
Daywork 13.6
Default of Contractor, Notice of 15.1
Default of Contractor: Termination 1852
Default of Employer: Entitlement to Suspend Work 16.1
Default of Employer: Termination 16.2
Defective Work, Removal of 11.5
Defects, Failure to Remedy 11.4
Defects Notification Period, Extension of 11.3
Defects, Remedying of i s
Defects, Searching for Cause of 11.8
Definition of "nominated Subcontractor” 5.1
Definitions 1.1
Delay Damages 8.7
Delays Caused by Authorities 8.5
Delegation by the Engineer 3.2
Design by the Contractor 41
Determinations by the Engineer 3.5
Discharge 14.12
Disorderly Conduct 6.11
Dispute Adjudication Board, Appointment of the 20.2
Dispute Adjudication Board, Failure to Agree 20.3
Dispute Adjudication Board's Appointment, Expiry of 20.8
Dispute Adjudication Board's Decision, Failure to Comply with  20.7
Dispute Adjudication Board's Decision, Obtaining 20.4
Disputes, Amicable Settlement of 20.5
Disputes, Arbitration of 20.6
Disputes, Failure to Comply with Dispute Adjudication
Board's Decision on 20.7
Disputes: Obtaining Dispute Adjudication Board's Decision 204
Documents, Care and Supply of 1.8
Documents, Contractor's Use of Employer's 1.11
Documents, Employer's Use of Contractor's 1.10
Documents, Priority of 1.5
Drawings or Instructions, Delayed 1.9
419
gatronic Transmission of Communications 1.3
2.5
iy oyer's Claims: Currencies of Payment 14.15
gloyer's Documents, Contractor's Use of 1.11

88

12

52
29
20
23
23
13
23
14
39
38
46

15
38
47
47
49
49
34
33
33
32

21

28
28
10
12
11
45
23
89

62
62
60
61
61

62
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Employer's Entitlement to Termination
Employer's Equipment and Free-Issue Material
Employer's Financial Arrangements
Employer's Liability, Cessation of

Employer's Personnel

Employer's Risks

Employer's Risks, Consequences of

Engineer, Delegation by the

Engineer, Instructions of the

Engineer, Replacement of

Engineer to act for the Employer

Engineer's Determinations

Engineer's Duties and Authority

Environment, Protection of the

Evaluation

Evidence of Payments to Nominated Subcontractors
Extension of Defects Notification Period
Extension of Time for Completion

Failure to Pass Tests on Completion
Final Payment Certificate, Application for
Final Payment Certificate, Issue of
Finances, Employer's

Force Majeure Affecting Subcontractor
Force Majeure, Consequences of
Force Majeure, Definition of

Force Majeure, Notice of

Force Majeure: Optional Termination
Fossils

Frustration of the Contract

Gas, Electricity, Water and
Goods, Transport of

Health and Safety

Indemnities

Inspection

Instructions, Delayed Drawings or

Instructions of the Engineer

Insurance against Injury to Persons and Damage to
Property

Insurance for Contractor's Personnel

Insurance for Works and Contractor's Equipment

Insurances, General Requirements for

Intellectual Property Rights, Claims for Infringement of

Intellectual Property Rights in Contractor's Documents

Intellectual Property Rights in Employer's Documents

Interference, Avoidance of

Interference with Tests on Completion

Interim Payment Certificates, Application for

15.5
4.20
24

14.14
2.3

17.3

17.4
3.2
3.3
3.4
341
3.5
31
418

12.3
5.4

11.3
8.4

9.4
14.11
14.13

24
19.5
19.4
1941
19.2
196

424
19.7

419
4.16

6.7

174
7.3
1.9
3.3

18.3
184
18.2
18.1
17.5
1.10
1.11
414
10.3
14.3
14.6
1.2

1.14
6.1

48
18

46

51
52
10
11
11
10
11
10
18
35
21
33
27

30
45
46

57
57
56
56
57
20
58

18
18

22

50
24

11

55
56
53
53
52

17
32
41

22
ifi



Labour, Facilities for Staff and
Language

Law, Governing

Laws, Compliance with

Laws, Labour

Legislation, Adjustments for Changes in
Liability, Cessation of Contractor's
Liability, Cessation of Employer's
Liability, Joint and Several

Liability; Limpitation of

Liability Unaffected by Insurances
Licences or Approvals, Permits,

Manner of Execution

Materials in Event of Suspension, Payment for
Materials, Ownership of

Materials, Payment for Unfixed

Materials supplied by the Employer
Measurement, Method of

Measurement of the Works

Nominated Subcontractor, Definition of
Nominated Subcontractors, Evidence of Payments
Nominated Subcontractors, Payments to
Nomination, Objection to

Notice of Intention to Deliver

Notice to Correct

Notices, Addresses for

Obligations, after Performance Certificate
Obligations, Contractor's General
Omissions

Other contractors

Payment

Payment after Termination by the Contractor
Payment after Termination by the Employer
Payment, Currencies of

Payment, Delayed

Payment for Plant and Materials for the Works
Payment in Applicable Currencies

Payment to Contractor after Force Majeure
Payments, Schedule of

Payments to nominated Subcontractors
Performance Certificate

Performance Security

Permits, Licences or Approvals

Personnel and Equipment, Records of Contractor's
Personnel, Contractor's

Personnel, Disorderly Conduct by

Personnel, Employer's

ns in the Service of Employer
Al and Materials for the Works, Payment for

90

6.6
1.4
1.4
1.13
6.4
13.7
25
14.14
1.14
17.6
18.1
2.2

7.1
8.10
7.7
14.5
4.20
12.2
121

5.1
5.4
5.3
5.2
4.186
15.1
1.3

11.10
4.1

12.4
4.6

147
16.4
15.4
14.15
14.8
145
13.4
19.4
14.4
5.3
11.9
4.2
2.2
6.10
6.9
6.11
2.3
18.4
6.3
145
8.10
7.7

24
29
26
42
18
35
35

21
21
21
21
18
47

5

34
12
36
14

44
50
48
46
44
42
38
57
42
21
34
12

9
23
23
23

9
56
22
42
29
26

yyw



Programme 8.3 26

Progress, Rate of 8.6 28
Progress Reports 4,21 19
Provisional Sums 13.5 38
Quality Assurance 4.9 15
Records of Contractor's Personnel and Equipment 6.10 23
Regulations and Laws, Compliance with 1.18 8
Rejection  ~ 75 25
Release from Performance under the Law 19.7 58
Remedial Work 7.6 25
Remedy Defects, Failure to 11.4 33
Remedying Defects 114 32
Remedying Defects, Cost of 11.2 33
Removal of Contractor's Equipment after Termination 16.3 50
Replacement of the Engineer 34 11
Reports on Progress 4.21 19
Representative, Contractor's 4.3 13
Representative, Engineer's . 32 10
Responsibility for the Works 4.1 12
Responsibility Unaffected by Engineer's Approval 3.1 10
Resumption of Work after Suspension 8.12 29
Retention, Deduction of 14.3 41
Retention Money, Payment of 14.9 44
Retesting after Failure of Tests on Completion 9.3 30
Right to Vary 13.1 26
Rights, Intellectual Property, in Contractor's Documents 1.10 7
Rights, Intellectual Property, in Employer's Documents 1.11 7
Rights of Way and Facilities 413 47
Rights, Patent 17.5 52
Risks, Employer's 17.3 51
Royalties 7.8 26
Safety and Health 6.7 22
Safety Procedures 4.8 15
Samples T2 24
Schedule of Payments 14.4 42
Search, Contractor to 11.8 34
Security, Performance 4.2 12
Setting Out 4.7 15
Site, Clearance of 11.11 34
Site, Contractor's Operations on 4.23 20
Site Data 4.10 15
Site, Right of Access to the 2.1 8
Site, Security of the 4.22 20
Staff and Labour, Engagement of 6.1 22
Staff and Labour, Facilities for 6.6 22
Statement at Completion 14.10 45
Statement, Final 14.11 45
Statement, Interim 14.3 41

tatutes, Regulations and Laws, Compliance with 1.3 8

Sabcontract, Assignment of Benefit of 45 14

EStEnontractor, Force Majeure Affecting 19.5 57

e~ ntractors 4.4 14

{14 Blbctontractors, nominated 5.1 21
)
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Superintendence, Contractor's

Surfaces Requiring Reinstatement

Suspension, Consequences of

Suspension due to Employer's Default

Suspension of Work

Suspension, Payment for Plant and Materials in Event of
Suspension, Prolonged

Suspension, Resumption of Work after

Taking Over-of Parts of the Works

Taking Over of the Works and Sections

Taking Over: Surfaces Requiring Reinstatement
Termination by the Contractor

Termination by the Contractor, Payment after
Termination by the Employer

Termination by the Employer, Optional
Termination by the Employer, Payment after
Termination, Optional: after Force Majeure
Termination, Optional: at Employer's Convenience
Termination, Valuation at Date of

Termination: Cessation of Work

Testing

Tests, Further

Tests on Completion

Tests on Completion, Delayed

Tests on Completion, Failure to Pass

Tests on Completion, Interference with

Third Party Insurance

Time for Completion

Time for Completion, Extension of

Time for Payment

Transport of Goods

Tribunal, Appointment of Dispute Adjudication Board

Unforeseeable Physical Conditions
Unfulfilled Obligations

Valuation at Date of Termination
Value Engineering

Variation Procedure

Variations

Variations: Applicable Currencies

Wages and Conditions of Labour

Water and Gas

Working Hours

Works and Contractor's Equipment, Insurance for
Works, Contractor's Care of the

Works, Measurement and Evaluation

Works to be Measured

92

6.8
10.4
8.9
16.1
8.8
8.10
8.11
8.12

10.2
10.1
10.4
16.2
16.4
15.2
16.5
15.4
196
15.5
16.3
16.3
7.4
11.6
9.1
9.2
9.4
10.3
18.3
8.2
8.4
14.7
416
20.2

412
11.10

16.3
13.2
13.3
13.1
13.4

6.2

419

6.5
18.2
17.2
12.3
121

23
32
29
49
28
29
29
29

31
30
31
49
50
47
48
48
57
48
48
50
24
33
29
30
30
32
55
26
27

18
59

16
34

48
37
37
36
38

22
18
22
54
51

35
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